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“When a friend told me LEXIS® MVP offered unhmited online access to 
my state law for*95° a month, I said, ‘Show me.” 


Unlimited use of Florida state 
law on LEXIS for $95 per month. 


I was paying hundreds of dollars a month 
just to keep my reference materials up to 
date. Like so many small practices, case 
reporters were nickel and diming me 
to death. Then a friend and former 
partner in another state told 
me about LEXIS MVP from 
The Michie Company. 
He said I could get unlimited 
online access to state law on 
the LEXIS service for $95 
a month or to any of a 
dozen or so specialty law 
libraries for a similar low 
monthly fee. 


_ recently, it’s helped me settle a couple of 
cases out of court where I was up against 
® much larger firms. My research was every 
@ bit as solid as theirs! 


-} LEXIS MVP is probably the single 
. ¥ most powerful tool I have in my practice. I 
) specialize in torts and criminal law, and it 
lets me zero in on just those cases 
and laws that relate directly to 
my practice — without ever 
leaving my desk. The law has 
become so complex, so vast 
in recent years, this is only 
way I| think smaller firms 
and solo practitioners can 
hope to keep up. The 
way I see it, I owe it to 
my friend to pass his 
very good advice along 
to others. 


Up until then, my 
feelings about online 
research services had 
been mixed. I knew you 
couldn’t beat them for 
fast access to the most 
up-to-date information, but 
I always heard this meter 
ticking away somewhere 
in the background. So I looked 
into it, and that just reinforced what 
my friend had said. Unlimited 
searching, downloading and online 
printing; no connection fee; no 
penalty if I canceled. Naturally, 
I decided to try it. Once I signed 
up, they had me online very quickly. 
I'd never experienced service like 
that before. Best of all, there was no 
“learning curve.” | started using it 
immediately for a very complex 
case I was already working on. Just 


Hector Leal has practiced law for 
18 years and ts a recent subscriber 
to LEXIS® MVP services. 


1-800-356-6548 


MICHIE 
LEXIS-NEXIS 


LEXIS, NEXIS, and the WORLD IN YOUR HAND logo 
are + ee trademarks of Mead Data Central, a division of The 
Mead ration. ©1994, Mead Data Central. All rights reserved. 
* Includes applicable subscription fee. State and local taxes 
not included. Hector Leal is a partner in the law firm 
Leal & Bratt, Redmond, WA. 
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lA Results Guaranteed, or No Charge 

LAF Court Authorized Search, Recommended 

lA Professional Reports, with certified documentation 
lA Fully Insured, for your protection 

LA No-Obligation Fee Quotation 


We prove heirship and locate Beneficiaries, Legatees, 
Property Owners, Stockholders and Estranged Family 
Members. Make one call to the company that finds them 
all... ABETTER WAY. 


(663-2255) 
FAX 1-800-663-3299 
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LETTERS 


“Can We Talk?” — More 


The article “Can We Talk? Commu- 


nicating With Former Employees of 
an Adverse Party in Litigation” (Octo- 
ber 1994) addresses an important 
current topic in Florida law. Glenn J. 
Waldman’s well-written article raises 
a timely warning flag to lawyers who 
conduct informal discover by means of 
witness interviews. As Mr. Waldman 
points out, even after Rentclub, Inc. v. 
Transamerica Rental Finance Corp., 
811 F. Supp. 651 (M.D. Fla. 1992), 
lawyers do not have a bright line test 
as to when it is proper to contact 
former employees of an adverse corpo- 
rate party on an ex parte basis. 


In Browning v. AT&T Paradyne, 838 


F. Supp. 1564, 1567 (M.D. Fla. 1993), 
Judge Kovachevich revisited this topic. 
Browning affirms Rentclub, holding 
that contact with a former employee is 
improper when the former employee 
“was privy to the corporation’s legal 
strategies after his employment has 
terminated or where a former em- 
ployee had access to privileged infor- 


mation while employed.” The Brown- 
ing decision seems to go further, adding 
that contact with former “managerial” 
employees is improper if their state- 
ments could be admissions against the 
corporation, or their actions could be 
imputed to the corporation. 

While Rentclub turned on protecting 
the former employer’s privileged com- 
munications, Browning could be read 
to add all former “managerial” employ- 
ees to the class of witnesses with whom 
ex parte interviews are improper. While 
this is only one interpretation of the 
Browning decision, it is noteworthy 
because it would greatly expand the 
group of former employees with whom 
ex parte contact is improper. Browning 
has not yet been interpreted by a 
Florida court, as Rentclub was ad- 
dressed in Manor Care of Dunedin, 
Inc. v. Keiser, 611 So. 2d 1305, 1308 n.6 
(Fla. 2d DCA 1992). The topic, though, 
is ripe for review. 


PATRICK J. GOGGINS 
Miami 


OatHu oF ApMISSION TO THE FLorma Bar 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admission 
to the Bar, which the lawyer is sworn 
on admission to obey and for the willful 
violation to which disbarment may be 
had. 


“| do solemnly swear: 


“L will support the Constitution of the 
United States and the Constitution of 
the State of Florida; 


“| will maintain the respect due to 
courts of justice and judicial officers; 


“| will not counsel or maintain any 
suit or proceedings which shall appear 
to me to be unjust, nor any defense 
except such as | believe to be honestly 
debatable under the law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to me 
such means only as are consistent with 
truth and honor, and will never seek to 
mislead the judge or jury by any artifice 
or false statement of fact or law; 


“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- 
edge and approval; 


“L will abstain from all offensive per- 
sonality and advance no fact prejudicial 
to the honor or reputation of a party or 
witness, unless required by the justice 
of the cause with which | am charged; 


“| will never reject, from any con- 
sideration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or mal- 
ice. So help me God.” 
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Officers of the Court 


s members of The Florida 
Bar, we lawyers have a 
unique relationship with 
the Florida Supreme 


Court. 


In Florida, the exclusive authority 
of the Florida Supreme Court to regu- 
late the practice of law has been recog- 
nized in our constitution in Art. V, 
§15. With the establishment of the 
unified Bar, the Supreme Court has 
impressed upon us a special status of 
“officers of the court.” 

As officers of the court, we are a part 
of the court itself. The court rarely acts 
on its own initiative or ex mero motu. 
The court does not go out looking for 
problems to solve. The business of the 
court, civil and criminal, is brought to 
it through the parties represented by 
lawyers. Because of their special train- 
ing and experience, lawyers know how 
to access the justice system. We know 
the law. We understand the legal rela- 
tionships existing between the parties. 
We know right from wrong. We under- 
stand the consequences when a citizen 
breaches his or her duty. And, we know 
how to invoke the court system. 

In sum, as officers of the court, we 
know how to pursue justice under the 
law. Lawyers are as much a part of the 
court as is the person occupying the 
black robe. 

We truly are the gatekeepers to our 
justice system. Pro se representation 
notwithstanding, only lawyers can en- 
sure and protect a party’s rights in 
court. The lawyer brings a problem to 
the court system and presents it in the 
correct manner, so that laws can work 


by William F. Blews 


and justice can be done. 

We interface between our clients and 
the court system. As lawyers, we owe 
our undivided loyalty to our client, 
subject always to the higher duty to 
pursue justice for our client, with hon- 
esty and fidelity to the court system. 
As officers of the court, we cannot 
knowingly use perjured testimony or 
false evidence. As officers of the court, 
we cannot knowingly misrepresent facts 
or law to the court. As officers of the 
court, we have a supreme duty to the 
court to see that it functions with 
honesty and integrity. 

It follows that our conduct as officers 
of the court is, and should be, regulated 
by the Supreme Court. The Supreme 
Court has promulgated the Rules Regu- 
lating The Florida Bar, including rules 
of conduct for all lawyers. It is essen- 
tial to the faithful operation of the 
court that it have the power over its 
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officers. 

Under our constitution, the Florida 
Supreme Court and the justice system 
it oversees is a separate branch of 
government. It is axiomatic that each 
branch of government must be respon- 
sible for its agents. It is essential to the 
doctrine of separation of powers that 
each branch be able to control its own 
agents. If the legislature were to at- 
tempt to promulgate rules regulating 
The Florida Bar, it would invade the 
court’s jurisdiction as surely as if the 
court were to attempt to promulgate 
rules regulating how legislators could 
act. 

The unique role of lawyers as officers 
of the court is essential to maintaining 
the separation of powers between the 
co-equal branches of government. It 
should be remembered that we are 
officers of the court, not merely officers 
while in the court. The lawyer who 
never goes to court is as much a part 
of the court process as the one who 
does. Justice is done by counseling 
clients, drafting documents, and doing 
all the tasks lawyers do outside of the 
courthouse every day. 

In Florida, we have a Supreme Court 
that is recognized throughout the na- 
tion for its excellence. Its reputation 
for integrity, scholarship, and justice 
is unsurpassed. While public confi- 
dence in other branches of government 
has continued to decline precipitously, 
the Florida Supreme Court is still 
recognized and respected for its inde- 
pendence, fairness, and integrity. 

As lawyers, we are indeed fortunate 
to be officers of this court. 0 
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We’ve dropped prices on 
many of our publications — 
dramatically. 

In fact, some of our titles 


now cost 25% less than they did 


in the past. What’s more, you 


may be able to enjoy even 
greater savings if you purchase a 
publication only in the Search 
Master® CD-ROM format, the 
technology that makes finding 
information faster and easier. 

We’ ve been able to cut prices 
because we’ve changed our 
operation. We’ve cut out the 
drain of corporate bureaucracy, 
incorporated new management 
strategies, and seized the effi- 
ciencies offered by emerging 
technologies. The result is a 
smarter, more nimble organiza- 
tion that’s moving ahead. 

Except on prices. 

To get all the details about 
our new price cuts, call your 
Matthew Bender Account 


Manager. 


800-223-1940 


FOR INTERNATIONAL CALLS: 
518-487-3000 


© 1994 Matthew Bender & Co., Inc. 
A Times Mirror Company 


Pro Bono Reports 


EXECUTIVE DIRECTIONS 


Show Lawyers Care 


he tabulating is finished, 
and the numbers are en- 
couraging: Florida lawyers 
donated more than 620,000 
hours to providing legal services to 
those unable to pay for those services, 
and gave another $1.25 million in di- 
rect support to legal aid programs. 

This is the first year the Supreme 
Court has directed The Florida Bar to 
try to quantify the pro bono hours 
lawyers contribute to their communi- 
ties. The reports, gleaned from the July 
annual Bar fees statements, followed 
the court’s adoption last year of an 
aspirational goal of 20 pro bono hours 
or a $350-per-lawyer contribution to 
legal aid. The court also required each 
judicial circuit to tailor an inclusive 
pro bono plan to meet the needs of the 
indigent. 

Almost 20,000 Bar members reported 
they had individually met the goal set 
out in Rule 4-6 of the Rules Regulating 
The Florida Bar (see page 595 of the 
September Journal directory). Another 
8,100 said they met the goal through 
the provision of other services or 
through collective services by their law 
firms; about 8,000 were deferred under 
the rule from providing services; and 
another 8,776 were unable to provide 
pro bono services last year. 

Those providing direct aid reported 
spending a total of slightly more than 
623,000 hours on pro bono. Using the 
median hourly rate reported in our 
most recent office economics survey of 
$150 per hour, that equates to more 
than $93 million in legal services. 
Another 3,593 lawyers contributed a 
total of $1.25 million to legal aid pro- 
jects. 


by John F Harkness, Jr. 


Add to that the $11.3 million for 
legal aid garnered through the Bar 
Foundation’s interest on lawyers’ trust 
accounts program, and it becomes clear 
Florida lawyers are doing their part to 
meet the legal needs of the poor. 

As is so often the case with any new 
undertaking, there were deficiencies 
spotted in the reporting form that 
should be corrected by next year. The 
first three pro bono questions on the 
form ask whether the Bar member 
personally provided the service, pro- 
vided service collectively through a law 
firm, or donated to a legal aid agency; 
the fourth question allows lawyers who 
did not fit the first three categories to 
detail how in some special manner the 
pro bono goal was met; the last two 
questions are for lawyers who did not 
provide services or who could not be- 
cause they are retired or inactive, or 
are judges or otherwise in public-sector 
jobs where outside practice is prohib- 
ited. 
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Of those members who answered 
“yes” to the first question, some also 
unnecessarily detailed how they pro- 
vided service, in the space provided 
with the fourth question. The form also 
left unclear whether those whose serv- 
ice was deferred or who were unable 
to provide services may have contrib- 
uted money to a legal aid program. 

The Pro Bono Legal Services Com- 
mittee, under the leadership of Board 
of Governors member Larry Mathews, 
is taking another look at the reporting 
form in light of the problems experi- 
enced this year. Any changes to the 
form must be approved by the Supreme 
Court, but we hope to have the form 
modified in time for next year’s fees 
statement. 

Even with its imperfections, the re- 
porting form already has proven helpful 
in another way—the committee is re- 
fining the information gathered on the 
forms to spot areas of the state where 
lawyers are in need of more organized 
methods of providing pro bono services. 
Staff pro bono program coordinator 
Kent Spuhler is studying the numbers 
to help focus on circuits whose lawyers 
reported a disproportionately low rate 
of meeting the goal, with the hope of 
helping the chief judges and pro bono 
committees in those circuits organize 
more delivery programs. 

On behalf of the Bar staff tasked 
with collecting and disseminating the 
pro bono statistics, I want to thank 
those of you who reported your hours 
on this year’s form. I look forward to 
reporting in this space next year that 
the pro bono form has been improved 
to better reflect the enormous contribu- 
tions you make to your communities. 0 
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STEPHEN GRIMES 


CHIEF JUSTICE OF THE SUPREME COURT OF FLORIDA 


hat do you call some- 
one who fixates on a 
hopeless cause, a 
proven heartbreaker, a 
known letter-downer of ardent sup- 
porters and true believers? 

In this case, call him chief justice. 

Florida Supreme Court Chief Justice 
Stephen H. Grimes, to be more precise. 

And, as any of his friends will tell 
you, his cause is the Chicago Cubs— 
something that friends say is Grimes’ 
only aberration. 

With a disposition otherwise as bright 
as a Tallahassee spring afternoon, the 
chief justice maintains the happy faith 
that the Cubs are just a step away from 
a championship. This would have been 
the year, he asserts, except the base- 
ball strike interfered just as the team 
was ready to make its pennant move. 

He makes no attempt to hide his 
fixation. A trip to his office reveals a 
blue Cubs cap perched on a shelf, a 
picture of Wrigley Field on the wall, 
and other baseball and Cub memora- 
bilia scattered among the family pic- 
tures. 


by Gary Blankenship 


Florida Bar President-elect Desig- 
nate John Frost, a long-time Grimes 
friend and protege, recalls in 1989 that 
he, Grimes, and another Cubs fanatic 
went to Chicago to watch a couple of 
games. Grimes and the friend insisted 
on going to the ballpark two hours 
early just to absorb the atmosphere, 
and Grimes faithfully scored the games, 
play by play. 

“They were like kids in a candy 
store,” Frost said. 

He added, “My other favorite story 
is when he and Fay were dating, she 
learned all of the Cubs batters and 
their batting averages. The minute 
they got married, she forgot it all.” 

His fondness for the Cubs is about 
the only area where the new chief 
justice’s judgment is clouded, friends 
say. 

“He’s a clean Gene, a straight ar- 
row,” according to former Chief Justice 
Raymond Ehrlich. “There’s nothing 
phony about him. He’s just one of the 
straightest arrows I’ve ever seen. He 
does not have a monumental ego. He 
could, and with justification, but he 
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doesn’t. He’s just a plain old shoe.” 

Perhaps a better testament is the 
friendship between the two. Ehrlich 
dates it from 1981, when both applied 
for a vacancy on the court and both 
were among the three finalists selected 
by the Judicial Nominating Commis- 
sion. Ehrlich got the appointment and 
the friendship of then Second District 
Court of Appeal Judge Grimes. 

“Steve has always had a great sense 
of humor,” said Bartow neighbor George 
Harris. “He was always the all- 
American father and husband; every- 
one else in the neighborhood was al- 
ways compared to Steve .... We’ve 
never known him really to be mad.” 

“As far as representation on the 
Supreme Court, Steve’s the kind of 
person I want there,” said neighbor 
and fellow Rotarian Bill Long. “I think 
he will well-represent the people of this 
state. We don’t agree on everything, 
but I’m willing to accept his judgment. 
He considers what he does. 

“Now,” he added, “if a case ever 
comes up involving the Cubs, he’s go- 
ing to have to recuse himself. That will 
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be the acid test.” 

The chief justice does have other 
diversions. He regularly plays tennis 
and is rated 4-0. And he collects—and 
plays—a wide variety of board games. 
He favors ones that take several play- 
ers and involve questions and answers. 
“He’s got more games than Wal-Mart,” 
said neighbor Long. 

Grimes’ road to the top of Florida’s 
judicial branch began on November 27, 
1927, in Peoria, IL, where he was born 
to Henry H. and June K. Grimes. The 
couple had one other son, who died 
when he was three days old. Grimes 
said he misses not having more close 
relatives. 

His father was a businessman who 
owned real estate and made invest- 
ments. Grimes’ fascination with the 
Cubs goes back to the 1930’s, when his 
interest in baseball began to develop. 

His connection to Florida came from 
frequent family vacations to the state. 
When his father retired in 1941, the 
family moved to Lakeland. 

His father taught school during 
World War II, because most of the 
younger teachers had gone to war. 
Grimes tried to join the Navy before 
he turned 18. But the day he picked 
was V-J day, and the recruiting office 
was closed. He wound up spending a 
year in the Merchant Marine before 
attending Florida Southern University 
for a year and then transferring to the 
University of Florida. 

Chief Justice Grimes received his 
bachelor’s degree in business adminis- 
tration in 1950, and entered the UF 
College of Law, where he received his 
law degree with honors in 1954. He 
was a member of Florida Blue Key and 
editor of the Florida Law Review. His 
legal studies were interrupted for a 
two-year stint in the Navy during the 
Korean War. 

“I was operations officer on an APD,” 
he recalled. “It was a converted de- 
stroyer escort, which was part of the 
amphibious Navy and was used as a 
control vessel in amphibious landings.” 

But the future chief justice saw no 
action, “I fought the Korean War in the 
Atlantic, and we didn’t let a Korean 
get close to us,” he said, with a character- 
istic smile. 

“It was a broadening experience, but 
it was something I knew I didn’t want 
to do as a career,’ Grimes said of his 
Merchant Marine and Navy days. He 
was retired as a lieutenant, senior 
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grade. 

But one lasting thing did occur while 
he was in the Navy: He married Fay 
Fulghum in 1951. Fay was from Pensa- 
cola, and she and Grimes didn’t meet 
until she was attending college at 
Florida State. They met through mu- 
tual friends. 

The Grimes family includes four 
daughters—Gay, Mary June, Sue and 
Sheri—and six grandchildren. 


Early Career 

Out of law school, Grimes was hired 
by the Bartow firm of Holland, Bevis, 
McRae & Smith. He was the seventh 
lawyer in the firm, and earned, as he 
puts it, the “princely salary of $275 a 
month. 

“The good news was after six months, 
I got a $25-a-month raise, and at the 
end of the year, I got another $25 raise. 
I was up to $325 a month,” Grimes 
added. 

The firm included Sen. Spessard Hol- 
land, then Florida’s senior U.S. sena- 
tor; Bill McRae, who had been a Flor- 
ida Bar president and who became a 
federal district judge in 1960; and 
Chesterfield Smith, a future president 
of The Florida Bar and the American 
Bar Association, and who had big ideas 
for the firm. Also at the firm were law 
school classmates Henry Kittleson and 
William O.E. Henry, another future 
president of The Florida Bar. 

“Because it was still not a large firm 
by today’s standards and because Polk 
County was still essentially an agricul- 
tural county, it was a general civil 
practice,’ Grimes said. “We really took 
whatever came in the door.” 


But Smith already had designs for 
the firm to grow, and began making 
plans to specialize. 

Kittleson began working on real es- 
tate matters, Henry on business and 
probate issues, and Grimes worked on 
trial issues, at first with McRae, and 
then heading the trial division. 

By the time Grimes left the firm in 
1973 and joined the Second District 
Court of Appeal, the firm—renamed to 
Holland & Knight—had 45 lawyers in 
four cities. It’s now Florida’s largest 
law firm, and one of the larger firms 
in the country. 

Grimes’ time at the firm included 
interesting and complex litigation. He 
recalled one case, where he backed up 
McRae, representing the recipient of a 
gift of 200 acres. After the transfer, the 
property was discovered to contain valu- 
able phosphate, and the heirs of the 
donor challenged the gift. McRae and 
Grimes successfully upheld the trans- 
fer. 

On another case, in which he did the 
research and McRae the oral argu- 
ment, they represented a property 
owner who was appealing a $325,000 
real estate commission awarded by the 
trial court. 

“That case, more than any other, 
whetted my appetite for appellate law,” 
Grimes said. “There were some great 
issues and we were successful in re- 
versing the judgment.” 

He also handled plaintiff and defen- 
dant personal injury cases, although 
he said he did mostly defense work. In 
one memorable case, where he repre- 
sented the plaintiffs in a Leon County 
lawsuit, he won a $100,000 award for 
the parents of a child hit by a car—the 
highest verdict ever rendered in the 
county for that kind of case at the time. 
Prior to that, the highest Leon County 
verdict was $22,000 and, with a smile, 
Grimes recalled that he had tried to 
get his clients to settle for $25,000. He 
was elected to the American College of 
Trial Lawyers in 1971. 

By the time Frost joined the firm in 
1968, Grimes was considered one of the 
top trial lawyers in the state. 

“T carried his briefcase and got to sit 
in on trials with him and work with 
the cases being tried,” Frost said. “I did 
research and wrote memoranda and 
went to trial with him, and worked 
almost exclusively with him in my time 
at Holland & Knight until he went on 
the bench. 
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Chief Justice Stephen H. Grimes, second from the right, leads a Supreme Court that includes two new members this year. From the left, the 
justices are Major Best Harding, Gerald Kogan, Harry Lee Anstead, Leander J. Shaw, Jr., Ben F. Overton, Grimes and Charles T. Wells. 


Anstead and Wells joined the court this year. 


“He was great,’ he added. “He was 
an excellent trial lawyer. I learned 
from him that preparation is so impor- 
tant and he prepared well. He did an 
awful lot of his own research, which I 
think he does to this day.” 

Despite a busy legal practice, and 
later court schedule, Grimes has al- 
ways found time for civic and justice- 
related activities. 

He was president of the Bartow Ro- 
tary Club in 1958, and district gover- 
nor of Rotary International in 1960-61. 
He was president of the Bartow Cham- 
ber of Commerce in 1965. Among sev- 
eral other activities, he was on the 
board of directors of the Bartow Me- 
morial Hospital, the board of trustees 
of Polk Community College, and the 
Bartow Public Library Board. 

He was on the Junior Bar Board of 
Governors from 1956-58 (the predeces- 
sor to the Bar’s Young Lawyers Divi- 
sion), a director of the Trial Lawyers 
Section, and served on the Standards 
of Judicial Conduct Committee in 1972- 
73. After becoming a judge, he served 


two terms on the Appellate Rules Com- 
mittee, the Commission to Reduce 
Court Costs and Delay, the Merit Re- 
tention Commission, and the Tort Liti- 
gation Review Commission. He was 
also on the Judicial Qualifications Com- 
mission where he served as vice-chair 
for two years. 

He has served on several Supreme 
Court committees since joining the high 
court, including chairing the Judicial 
Council. He was appointed to the legis- 
lature’s Article V Task Force, and task 
force members elected him chair. The 
panel is charged with reviewing the 
court system, particularly judicial edu- 
cation, selection, training and disci- 
pline, and making recommendations 
to lawmakers. 


On the Bench 

In 1973, a seat on the Second Dis- 
trict Court of Appeal opened and 
Grimes successfully applied. 

“I had always had some feeling in 
the back of my mind I would like to be 
a judge sometime,” he said. “I like 
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appellate law better than trial prac- 
tice. I like the academic approach to 
law. While I think I had some opportu- 
nities earlier on to become a trial 
judge, I was not really interested in 
that.” 

The switch also satisfied an urge for 
public service and although he noted 
it “wasn’t the same as joining the 
Peace Corps,” it meant a 60 percent 
cut in salary. But he’s never looked 
back. 

“There is a real sense of job satisfac- 
tion in what I do,” he said. “I like the 
logic of the law; it has an order to it. 
Any civilized society has to have some 
sort of rules and regulations and law 
under which people live. Otherwise, 
you'd have anarchy. I think our Ameri- 
can law is certainly the most sophisti- 
cated law we have. It’s complicated, 
but that’s because life is complicated.” 

And the legal life seems a natural for 
him. “There are many things I am not 
qualifed to do and I’m glad I got into 
something I’m good enough to do,” he 
said with a smile. “I’m an absolute 
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The extended Grimes family includes, (from the left, standing) Randy Brown, Chief Justice G 


rimes, Greg Jacobs and daughter Sheri Grimes. 


In the bottom row are Mary June Brown, grandson Jeremy Stephen Brown, wife Fay, granddaughter Jennifer Jacobs, Sue Britt, Mike Britt, 
granddaughter Kay Britt, granddaughter Julie Jacobs, and Gay Jacobs. Not shown are two new grandchildren, Kelly Britt and Janie Fay Brown. 


disaster with anything mechanical. . . . 
But ask me about a legal principle, and 
for some reason or another I can tell 
you the name of the case and where it’s 
found in the Southern Reporter. It’s 
because I’m interested in it and some- 
how retain that.” 

In 1976, Grimes applied for a va- 
cancy on the Florida Supreme Court. 
He was one of the three finalists, but 
the appointment went to Alan Sund- 
berg. Another vacancy opened shortly 
thereafter, but with his daughters in 
high school, Grimes decided it was the 
wrong time to move to Tallahassee and 
didn’t apply. 

Then in 1981, he was again a finalist 
when Ehrlich was appointed. But the 
third time was the charm: Grimes was 
named in late 1986 to replace retiring 
Justice James C. Adkins, Jr. 

“It never bothered me that I didn’t 
get picked,” he said of his earlier tries. 
“I always felt flattered I made the cut.” 

He said serving on the Supreme 
Court was a natural ambition given his 
commitment to and enjoyment of ap- 


pellate law. 

Since replacing Chief Justice Rose- 
mary Barkett in April when she joined 
the 11th U.S. Circuit Court of Appeals, 
Grimes has been learning the job as 
chief—both the duties and limitations. 

“T don’t have any particular agenda 
to accomplish,’ he said. “If I can do 
anything, I hope to make our system 
more efficient, to be responsive to the 
needs of the people. 

“T recognize society is always chang- 
ing, new technologies are always com- 
ing up. At the same time, we’ve got to 
remember our main function is to make 
decisions, to provide justice and due 
process, to provide everyone with ac- 
cess to the courts.” 

The new chief justice said some peo- 
ple are suprised that he can’t intervene 
in cases anywhere in the judiciary if 
there appears to be a problem, or issue 
sweeping orders. 

“The chief justice under the constitu- 
tion is supposed to be the chief admin- 
istrative officer of the court system, 
but I can’t just intervene in some case 
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that seems to be getting out of hand, 
unless the Supreme Court has 
jurisdiction,’ he noted. “It would be 
unethical for me to call a judge and 
suggest how a case should be handled 
somewhere in the court system.” 

Reiterating a theme expressed in a 
speech last June at the Bar’s Annual 
Meeting, Grimes said he does hope to 
better explain to the public the role of 
the courts and the good job being done 
by judges and lawyers. 

Many people blame judges for the 
rising crime rate, he said, by way of 
example, but judges are sentencing so 
many people that prisons are over- 
crowded and many inmates are re- 
leased early. 

“Last year, the circuit courts dis- 
posed of 700,000 cases, county courts 
disposed of 675,000 cases, not counting 
civil traffic infractions,’ Grimes noted. 
“Just to get that number of cases 
disposed of takes a really good effort 
and hard work on the part of the 
lawyers, the judges, and the court 
staff” 
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Access to the Courts 

He hopes to help provide better ac- 
cess to the courts, but said much of 
that effort will depend on the Bar and 
lawyers. 

“The problem is legal fees are pretty 
high and the expenses of lawyers are 
high,” he said, adding the system works 
fairly well for people who can afford 
lawyers and for the poorest of the poor, 
who qualify for legal aid programs. 

“The more difficult problem are peo- 
ple who have some money, but not 
much. We need low-cost legal services 
for the next level of people,’ he added. 

On an access-related issue, Grimes 
said the court will consider unlicensed 
practice of law issues brought by the 
Bar against unlicensed legal techni- 
cians who are giving legal advice. The 
public has a right to use simplified 
forms prepared by the Bar and ap- 
proved by the court, he said, but the 
public isn’t helped by untrained techni- 
cians giving advice “and in some cases 
giving bad advice.” 

“As far as the Supreme Court is 
concerned, there is not much we can 
do about it unless the cases are brought 
to us for the unlicensed practice of 
law,” the chief justice said. “We’ve had 
several cases recently on the unli- 
censed practice of law coming out of 
the Tampa Bay area, and we have 
entered some injunctive orders. 

“If the Bar brings those to us, then, 
of course, in the proper cases we'll take 
the appropriate action,’ he added. “It’s 
a tough problem, and we can’t do it 
without the Bar.” 

The ultimate goal, he said, is to 
protect the public from untrained indi- 
viduals. 

A continuing major problem for the 
courts will be adequate funding, and 
Grimes said he hopes to get the legisla- 
ture to recognize the courts as the third 
branch of government, and not just 
another state agency. Spending for the 
courts, he added, is only 0.6 percent of 
the state’s overall budget. 

“We've raised the court filing fees 
about as much as we can raise them, 
consistent with legitimate access to the 
courts,” he said. “We somehow need to 
get the public and the legislature to 
recognize the judicial system needs to 
be funded—up to a point—off the top 
of the state budget.” 

The chief justice said he’s aware of 
criticism from lawyers that they are 
overregulated, especially from small 
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firm attorneys and sole practitioners 
who say they’re having a tough time 
economically. But he said firm econom- 
ics can’t be directly controlled by the 
court. 

“There is an oversupply of lawyers 
and I guess it’s inevitable when you 
have an oversupply of lawyers, some 
of them are not going to make a very 
good living,’ Grimes said. “That’s 
really unfortunate and ... it will 
probably have the effect of bringing 
down fees.” 

Two of the most vocal concerns of 
lawyers have been over the court order 
to use recycled paper in all court filings 
and the pro bono rules. Grimes said the 
recycled paper rule came about at the 
request of the legislature, and the 
court was complying with legislative 
intent. 

On pro bono, “I don’t see how anyone 
can quarrel with the aspirational goal 
of pro bono,” he said. “I can see how 
you can quarrel about whether there 
should be a reporting requirement. I 
think that’s a legitimate dispute.” 

He noted a federal lawsuit is pending 
challenging the rule requirement that 
lawyers report annually whether they 
met the aspiration pro bono goal. That 
voluntary standard is providing 20 
hours annually of free service to the 
poor, or donating $350 to a legal aid 
office. 


Lawyer Conduct 

Lawyer professionalism remains a 
problem, and the chief justice said he 
supports the courts doing all they can 
to maintain civility and fairness among 
the contending parties. 

“T hope that judges, at least in court, 
are trying to do everything they can to 
keep lawyers in line, to keep them 
within the ethical bounds, and to keep 
them from using the Rambo tactics 
that everybody abhors,” he said. 

Grimes remains a supporter of merit 
selection and retention for all judges 
and opposes efforts to have single- 
member judicial districts. 

“There’s hardly a perfect way to pick 
judges,” he said. “While I might like it, 
I doubt that state judges should be 
picked for life in the same manner that 
federal judges are. There’s a reason for 
federal judges to have lifetime appoint- 
ments and I doubt that applies to state 
judges. 

“On balance, I favor merit selection 
and retention over elections, primarily 


because I think it ensures the selection 
of a reasonably qualified person,’ he 
added. 

Some lawyers might be good politi- 
cians and able to win elections, but 
prove to be poor judges, he said. And 
while merit selection does not remove 
all politics from the selection, “by vir- 
tue of going through that process, the 
judge is going to be reasonably well- 
qualified.” 

He said minorities, many of whom 
favor single-member districts, or at 
least multi-member subdistricts for ju- 
dicial elections, have fared well under 
merit selection. 

“I do not favor single-member dis- 
tricts for one reason only,’ Grimes 
said. “It seems to be premised on the 
idea that you represent a small con- 
stituency, and judges don’t represent 
anybody. 

“Legislators come from areas where 
they are supposed to represent the 
interests of the folks that elected them. 
A judge is elected to render justice to 
whoever appears before that judge, and 
you don’t look out for the folks in your 
district. I think single-member dis- 
tricts are inconsistent with the philoso- 
phy of selecting judges.” 

Grimes praised the job done by The 
Florida Bar in representing its mem- 
bers. “I may rule against them on some 
things, but generally I find the organ- 
ized Bar takes a responsible position 
and more often than not I agree with 
them,” he said. 

And lawyers ought to remember they 
are doing important work, and should 
strive to see that the courts and the 
profession live up to the highest ideals, 
the chief justice said. 

“T love the law and I think the legal 
profession is a great profession,’ 
Grimes said. “We ought to be proud of 
being lawyers and we ought to do 
everything we can to uphold the profes- 
sion. Maybe people don’t appreciate us 
enough, but maybe that comes with the 
territory, because lawyers have never 
been loved. 

“People are always going to blame 
lawyers, but we ought to have the 
satisfaction of knowing we're doing 
something worthwhile and we ought 
to hold our heads up high and strive 
to uphold the integrity of the profession 
and the judicial system.” 


Gary Blankenship is an associate editor 
for The Florida Bar News. 
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vigorously litigated prod- 
ucts liability suit results 
in the trial court entering 
judgment for the plaintiff. 
The defendant appeals because of the 
possible negative effects the judgment 
might have on other similar pending 
cases. After the appellate court issues 
an opinion affirming the trial court but 
before the mandate issues, the parties 
reach a financial settlement in excess 
of the actual judgment conditioned on 
the appellate and lower court decisions 
being vacated. The parties move to 
dismiss the appeal and request vacatur. 
Should the appellate court honor the 
parties’ settlement and vacate the opin- 
ions thereby eliminating their preceden- 
tial effect? Should the court deny 
vacatur because it demeans precedent 
by permitting litigants to erase ad- 
verse decisions and avoid their poten- 
tially preclusive effect in other cases? 
Should third party or public interests 
in published judicial opinions be con- 
sidered? 
This article discusses the practice of 
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VANISHING PRECEDENTS 


Settlement Vacatur on Appeal 


by Scott D. Makar 


appellate courts vacating their opin- 
ions, or those of lower courts, based on 
the parties having agreed to vacatur 
as a condition of settlement (“settle- 
ment vacatur”). Because vacatur has 
the effect of eliminating an opinion’s 
precedential effect and may in some 
instances result in depublication of an 
opinion, it has been criticized as “re- 
writing history”! and resulting in 
decisions that “vanish”? “disappear,”? 
or are “erased.”4 The propriety of set- 
tlement vacatur is unresolved—some 
courts routinely grant vacatur while 
others do not.5 This article presents the 
conflicting approaches federal courts 
have adopted and reviews how Flor- 
ida’s courts have dealt with settlement 
vacatur. The article concludes with a 
recommendation to consider amending 
the Florida Rules of Appellate Proce- 
dure to provide guidance in determining 
the circumstances in which settlement 
vacatur is appropriate. 

Vacatur as a condition of settlement 
is not new, although it has become 
more controversial in recent years.§ 


Federal circuit courts have taken mark- 
edly different approaches in resolving 
whether settlement vacatur is appro- 
priate.’ In its 1993 term, the U.S. 
Supreme Court granted review in a 
case with the expectation of resolving 
issues related to vacatur.8 The Court 
dismissed the action due to an underly- 
ing procedural problem,’ but has since 
docketed and heard argument in a 
settlement vacatur case in its October 
1994 term. U.S. Bancorp Mortgage Co. 
v. Bonner Mall Part., 114 S. Ct. 681 
(1994). Consequently, anxiously 
awaited guidance should be forth- 
coming. 

A brief overview of U.S. Supreme 
Court decisions sets the stage for the 
disagreement among federal circuit 
courts. The primary precedent regard- 
ing vacatur on appeal is United States 
v. Munsingwear, 340 U.S. 36 (1950), 
which involved alleged violations of 
maximum price regulations by a com- 
modities seller. The district court dis- 
missed the government’s complaint,!° 
but while an appeal was pending, the 
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commodity at issue was decontrolled. 
The Eighth Circuit, therefore, dismissed 
the appeal as moot. On remand, the 
government did not request that the 
district court’s dismissal of its com- 
plaint be vacated. Instead, the district 
court held that its “unreversed” dis- 
missal order barred further government 
action against the seller and dismissed 
the remaining damages claims. 

On appeal, the government argued 
that the first dismissal order could not 
have res judicata effect because the 
opportunity for appellate review was 
eliminated due to circumstances be- 
yond its control. The Supreme Court 
agreed and held that vacatur was ap- 
propriate in such a situation. 

The established practice of the Court in 
dealing with a civil case from a court in the 
federal system which has become moot 
while on its way here or pending our deci- 
sion on the merits is to reverse or vacate 
the judgment below and remand with a 
direction to dismiss. . . . [Such a] proce- 
dure clears the path for future litigation of 
the issues between the parties and elimi- 
nates a judgment, review of which was 
prevented through happenstance." 

The highlighted term indicates that 


vacatur is appropriate when the opin- 


ion to be vacated becomes unreviewable 
through no action or fault of the parties 
(e.g., the decontrol of commodity prices). 
Under such circumstances, the Court 
will grant vacatur to avoid the preclu- 
sive effect of decisions for which the 
parties can no longer seek judicial 
review through no fault of their own. 
However, because the government in 
Munsingwear “slept on its rights” by 
not seeking vacatur of the initial dis- 
missal order, the Court held that the 
order was res judicata of the govern- 
ment’s remaining claims.!2 

Although Munsingwear appears to 
be limited to situations involving cir- 
cumstances beyond the parties’ control, 
the Court has relied upon it in cases 
in which settlement vacatur has been 
granted.!° It is unclear whether the 
reasoning in Munsingwear should ap- 
ply in the settlement context because 
the Court recently indicated that “the 
Munsingwear procedure is inapplica- 
ble” where the controversy at issue 
became moot due to circumstances 
attributable to one of the parties.!4 
Consequently, the propriety of settle- 
ment vacatur remains unresolved. 


Florida Corporate aad 
UCC Record Services 


CORPORATE INFORMATION 
¢ Corporate Search 

* Certificate of Good Standing 

Certified Copies 

Name Availability/Reservations 
¢ Articles of Incorporation 

* Qualifying Foreign Corporations 
¢ Registered Agent Service 

¢ Corporate Kits 

Reinstatements 


Document Filing & Retrieval 


UCC SEARCHES & FILINGS 
MOTOR VEHICLE RECORDS 
NON-TAXABLE CERTIFICATES 
FICTITIOUS NAME SERVICES 
TAX LIENS/JUDGMENTS 


1-Hour and Same-Day 


Search The Nation 


In contrast to the situation in Mun- 
singwear, significant policy issues arise 
when parties on appeal enter into agree- 
ments that condition settlement on a 
court vacating either its own or a lower 
court’s judicial precedents. In these 
circumstances, the reason for vacatur 
does not arise by “happenstance” but 
instead through the parties’ own ac- 
tions such that the rationale of 
Munsingwear does not necessarily ap- 
ply. Rather, competing reasons for and 
against vacatur as a condition of settle- 
ment must be considered. As discussed 
in the next section, federal circuit courts 
are sharply divided and take distinctly 
divergent approaches in deciding 
whether to grant settlement vacatur. 
e Against Settlement Vacatur 

Most federal circuit courts oppose 
vacatur of appellate opinions based on 
settlement or stipulation of the parties. 
The Second,!® Third,!® Fourth,!7 Sev- 
enth,!® 10th,!9 and the D.C. Circuit?° 
have each expressed the view that 
settlement vacatur is not favored. The 
10th Circuit’s statement that a “policy 
permitting litigants to use the settle- 
ment process as a means of obtaining 
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the withdrawal of unfavorable prece- 
dents is fraught with the potential for 
abuse” is representative of these cir- 
cuits’ views.21 The primary reasons 
against settlement vacatur are: 1) 
Courts are public resources whose opin- 
ions are not private “bargaining chips”; 
2) precedents are public goods that 
provide useful guidance to others in 
society; 3) third party interests in the 
litigation; and 4) the policy of finality 
of judgments.22 

At the outset, circuits rejecting set- 
tlement vacatur do not generally view 
Munsingwear as controlling. For exam- 
ple, in In re U.S., 927 F.2d 626 (D.C. 
Cir. 1991), the D.C. Circuit stated 
“[wlhere the losing party chooses to 
settle rather than to pursue its appeal, 
review is not prevented by ‘happen- 
stance’; this is no less true where the 
prevailing party supports the motion 
to vacate.”23 The court, therefore, did 
not view vacatur as required “when a 
matter has been mooted after judg- 
ment only because the parties have 
entered into a settlement.”24 

The Second and Seventh circuits are 
particularly forceful in their positions 
against settlement vacatur. In In re 
Memorial Hospital of Iowa County, 
Inc., 862 F.2d 1299 (7th Cir. 1988), the 
Seventh Circuit, which routinely de- 
nies settlement vacatur, stated: 
When a clash between genuine adversaries 
produces a precedent, . . . the judicial sys- 
tem ought not allow the social value of that 
precedent, created at cost to the public and 
other litigants, to be a bargaining chip in 
the process of settlement. The precedent, a 
public act of a public official, is not the 
parties’ property. We would not approve a 
settlement that required us to publish (or 
depublish) one of our own opinions, or to 
strike a portion of its reasoning.”® 

For this reason, the Seventh Circuit 
“vacate[s] unappealable decisions to 
prevent them from having a preclusive 
effect. [It does] not vacate opinions to 
prevent them from having a preceden- 
tial effect:”26 As such, the “parties may 
be free to contract about the preclusive 
effects” of precedents by, for example, 
agreeing not to plead the precedent in 
a future dispute; but “they are not free 
to contract about the existence of these 
decisions.”27 

Similarly, the Second Circuit in Manu- 
facturers Hanover Trust Co. v. Yanakas, 
11 F.3d 381 (2d Cir. 1993), viewed 
settlement vacatur as unwise for two 
additional policy reasons: 
First, it would allow the parties to obtain 
an advisory opinion of the court of appeals 


in a case in which there may not be, or may 
no longer be, any genuine case or con- 
troversy; the federal courts of course have 
no jurisdiction to render such opinions. 
Second, even where there was a genuine 
case or controversy, it would allow a party 
with a deep pocket to eliminate an unre- 
viewable precedent it dislikes simply by 
agreeing to a sufficiently lucrative settle- 
ment to obtain its adversary’s cooperation 
in a motion to vacate. We do not consider 
this a proper use of the judicial system.”8 

The court recognized the importance 
of encouraging settlement prior to the 
filing of a written decision, but stated 
that “once such a decision has been 
rendered we decline to allow [the par- 
ties] to dictate, by purchase or sale, 
whether the precedent it sets will re- 
main in existence.”29 

Another important reason against 
vacatur is that the preclusive effect of 
prior judicial decisions is destroyed 
when judicial precedents are vacated. 
For this reason, commentators have 
argued that vacatur is inappropriate 
where its effects may be unfair to third 
parties who rely on decisional law to 
avoid relitigation of issues.2° One com- 
mentator states: 
Settlement conditioned on vacatur . . . de- 
creases public respect for the legal estab- 
lishment by encouraging wealthy litigants 
to sue until reaching favorable outcomes, 
to conspire against interests of unrepresen- 
ted future litigants, and to utilize public 
resources and then discard the results. . . . 
In so doing, settlement conditioned on 
vacatur allows the present parties to appro- 
priate from unrepresented third parties a 
portion of the value of public adjudication.*1 

For these reasons, some courts have 
held that third party interests out- 
weighed the litigants’ interests in 
vacatur.32 

Finally, at least two Supreme Court 
justices view settlement vacatur with 
disfavor. Justices Stevens, joined by 
Justice Blackmun (since retired), dis- 
sented in the Court’s recent decision 
declining to address the vacatur is- 
sue.33 They found the vacatur practice 
“objectionable” because “[j]udicial prece- 
dents are presumptively correct and 
valuable to the legal community as a 
whole. They are not merely the prop- 
erty of private litigants and should 
stand unless a court concludes that the 
public interest would be served by 
vacatur.”34 They also were skeptical 
that settlement vacatur would promote 
settlement or result in any significant 
judicial efficiencies.*5 In particular, 
they urged that a policy of denying 
settlement vacatur “unless supported 
by a showing of special circumstances 
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will create added pressure to settle in 
advance of trial.”°* They concluded 
that the “public interest in preserving 
the work product of the judicial system 
should always at least be weighed in 
the balance” before vacatur is 
granted.37 

e For Settlement Vacatur 

The primary reasons in favor of set- 
tlement vacatur are: 1) promotion of 
settlement among the parties; 2) litiga- 
tion is personal to the parties; and 3) 
conservation of private and public re- 
sources.38 The Eighth®? and Federal 
circuits*® support settlement vacatur, 
the Fifth Circuit*! has granted vacatur 
in the criminal settlement context, and 
the Ninth Circuit uses an “equities and 
hardships” approach that addresses 
the vacatur question on a case-by-case 
basis.42 With the exception of the Ninth 
Circuit, these courts have not fully 
explained their rationales. Instead, they 
generally rely on the perceived benefits 
of settlement such as conserving judi- 
cial resources and concluding litigation. 

The benefits of settlement and party 
autonomy are discussed in the oft-cited 
case of Nestle Co., Inc. v. Chester’s 
Market, Inc., 756 F.2d 280 (2d Cir. 
1985), which involved settlement 
vacatur of a trial court’s opinion. The 
Second Circuit ruled that the trial 
court abused its discretion in denying 
vacatur upon settlement. The court 
stated that “[pJarties should remain 
free to settle on terms that require 
vacation of the judgment, entry of a 
new consent decree, or such other ac- 
tion as fits their needs.”43 Although the 
holding in Nestle was recently limited 
to vacatur of trial court opinions,*4 
other courts have relied upon it in the 
appellate context. 

The Nestle opinion also recognizes 
that because litigation resolves per- 
sonal disputes, the parties are best 
suited to make judgments respecting 
vacatur. Further, parties “should not 
have to bear the cost and risk of further 
litigation because of a concern for third 
parties.”45 In this regard, the court in 
Nestle found no reason to require par- 
ties “who wish only to settle the present 
litigation, to act as unwilling private 
attorneys general and to bear the vari- 
ous costs and risks of litigation.”46 
e The 11th Circuit 

The 11th Circuit’s settlement vacatur 
policy, which commentators have en- 
tirely overlooked, is somewhat muddled 
but appears to be discretionary where 
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a panel opinion is then pending and 
mandatory otherwise.*7 For example, 
in Dunn v. Blue Ridge Tel. Co., 888 
F.2d 731 (11th Cir. 1989), a panel 
opinion had issued and been published, 
but a petition for review en banc was 
granted, which causes the panel’s pub- 
lished opinion to be administratively 
vacated (unless otherwise expressly pro- 
vided). 11th Cir. R. 35-11. Prior to oral 
argument, the parties settled the case. 
Because of the settlement, the en banc 
court summarily ordered the trial 
court’s opinion vacated and the action 
dismissed (the panel opinion, of course, 
had been previously administratively 
vacated). Thus, when parties settle 
after a panel opinion is voted en banc, 
but before an en banc opinion is issued, 
the circuit’s policy is to order vacatur.*® 
The 11th Circuit, however, wil! not 
vacate a prior panel opinion based on 
the parties’ settlement of a subsequent 
appeal in the same case.*9 

When parties reach settlements but 
fail to disclose them until after the 
issuance of a panel opinion, the court’s 
vacatur policy is discretionary.5° For 
example, in Showtime /The Movie Chan- 
nel, Inc. v. Covered Bridge Condomin- 
ium Ass’n, Inc., 895 F.2d 711 (11th 
Cir. 1990), shortly before the panel’s 
opinion was released—and unbe- 
knownst to the court—the parties 
entered a settlement and dismissed 
their action in the trial court. A condi- 
tion of settlement was dismissal of the 
appeal. Appellees, however, argued 
against vacating the panel’s opinion. 
In response, the court held that “[wJhile 
this circuit routinely grants unopposed 
motions to withdraw the appeal before 
its submission to a panel for decision, 
. . . the instant case is not so routine” 
because 1) one of the parties opposed 
the motion and 2) the request for 
vacatur came after the court rendered 
and published its decision.5! The court 
nonetheless concluded that vacatur was 
proper under the circumstances. 

The court was persuaded to with- 
draw its opinion because the parties’ 
agreement conditioned settlement on 
dismissal and the settlement’s terms 
were consistent with the relief granted 
in the opinion.®2 The panel in Showtime 
also noted that in exercising their dis- 
cretion appellate courts may consider 
factors such as third party interests 
and the effect of vacatur on the ulti- 
mate relief sought in the action.5? The 
court, however, placed little weight on 
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preserving the precedential value of its 
published opinion on the facts pre- 
sented.54 

In contrast to Showtime, the 11th 

Circuit adamantly refused the parties’ 
request to alter or retract its panel 
opinion in Brookhaven Landscape & 
Grading Co., Inc. v. J.F. Barton Con- 
tracting Co., 681 F.2d 734 (11th Cir. 
1982). In Brookhaven, the court denied 
a joint motion to modify a panel opin- 
ion or dismiss the appeal on “the basis 
of the attorneys’ dissatisfaction with a 
portion of the opinion of the Court.”55 
The court stated: 
A motion to withdraw or dismiss the appeal 
filed after a decision has been rendered and 
published by the Court of Appeals is not 
timely. While in rare cases there may be a 
valid reason to withdraw a decision and 
opinion once published, it would be com- 
pletely inappropriate to allow parties to 
frustrate the business of the Court by de- 
manding dismissal of an appeal whenever 
they disagree with or ar2 chagrined by 
something in the Court’s opinion.*® 

The court in Brookhaven clearly 
states that withdrawal of a published 
opinion is a “rare” event disfavored by 
the court absent valid reasons (not 
simple disagreement with the opinion). 
For this reason, Brookhaven can be 
reconciled with Showtime which in- 
volved settlement on appeal prior to 
issuance of a written opinion. The 
parties in Showtime simply had no 
opportunity to become “chagrined” with 
the opinion they sought to dismiss 
because it had not issued yet. 

Of course, settlement on appeal is 
not a rare event and is often the result 
of the parties’ disagreement with a 
court’s opinion (whether trial or appel- 
late). In light of Brookhaven and 
Showtime, parties seeking settlement 
vacatur in the 11th Circuit should not 
express dissatisfaction with the opin- 
ion sought to be vacated. Instead, they 
should simply express that a settle- 
ment has been reached that is 
conditioned on vacatur and identify 
other factors supporting vacatur (e.g., 
terms of settlement are consistent with 
opinion). Dissatisfaction with the sub- 
stance of an opinion should be 
addressed through motions for rehear- 
ing or rehearing en banc. 

In a recent case, the court addressed 
a settlement entered prior to the court 
accepting en banc review of a panel 
opinion. Key Enterprises of Delaware, 
Inc. v. Venice Hospital, 9 F.3d 893 
(11th Cir. 1993) (en banc). In Key 
Enterprises, a panel opinion had rein- 


stated a jury verdict in a high-profile 
health care antitrust case involving 
multiple defendants. While motions for 
rehearing en banc were under consid- 
eration, the appellant and one appellee 
entered a settlement that, according 
to the 11th Circuit, resulted in there 
being “no issue of law or fact over 
which the parties were still fighting.”5” 
As a consequence, at the time the court 
granted rehearing en banc, the action 
was already moot due to the settle- 
ment. Under these circumstances, the 
en banc court stated that the required 
procedure is that the case be dismissed 
and remanded with directions to va- 
cate the trial court opinion.5® Because 
the court subsequently voted the case 
en banc, the panel opinion was already 
vacated. The court noted it had “fol- 
lowed this vacation procedure in 
numerous cases in which a settlement 
was reached while the case was on 
appeal.”59 

Although vacatur may be appropri- 
ate in this situation, the court’s analysis 
seems inconsistent in the following 
respects. First, the court admits that 
the “point at which our jurisdiction is 
to be determined . . . is not the present 
but rather the moment the case set- 
tled.”6° At the moment the case settled, 
however, en banc review of the panel 
opinion had not yet been granted and 
the panel opinion, therefore, remained 
pending because it had not yet been 
administratively vacated. For this rea- 
son, the issue of settlement vacatur 
should have been analyzed in accor- 
dance with the principles of Brookhaven 
(in which the panel opinion remained 
pending) and perhaps Showtime (in 
which the parties settled just prior to 
release of the panel opinion) rather 
than those applied in Dunn (in which 
the settlement was entered after en 
banc review granted). Second, the court 
appears to err in stating that “we in 
effect return the case to the status it 
occupied when [the parties] informed 
the court that the controversy had been 
settled.”6! As just discussed, the court 
stated that its jurisdiction is based on 
the “moment the case settled” not when 
the court was “informed” of the settle- 
ment. This distinction changes the 
method of analyzing the vacatur issue 
and, therefore, adds some confusion to 
the circuit’s vacatur policy. 

Of particular note is the court’s em- 
phatic statement in Key Enterprises 
that parties may not control the court’s 
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precedents. “Because the precedential 
force of appellate decisions extends 
beyond any one controversy, we will 
not permit parties to a specific suit, or 
their counsel, through an agreement 
or otherwise, to control our statement 
of the law.”62 

This statement reenforces the princi- 
ple in Brookhaven that the parties’ 
dissatisfaction with appellate opinions 
does not form a basis for vacatur. 

In summary, the 11th Circuit has a 
general policy of granting settlement 
vacatur where no panel opinion has 
issued or is then pending (e.g., due to 
en banc administrative vacatur). Set- 
tlement vacatur is discretionary, how- 
ever, where a panel opinion has been 
released and remains pending at the 
time of settlement. The 11th Circuit 
places great weight on controlling its 
precedents and parties should avoid 
conditioning settlement vacatur based 
on dissatisfaction with the substance 
of the court’s opinions. 


Settlement Vacatur 
in Florida Courts 

The settlement vacatur controversy 
in the federal courts exists in Florida 
as well, but it is less well defined. 
Florida courts generally enforce settle- 
ment agreements in order to foster 
compromise and judicial economy. But 
they also consider the importance of 
their opinions and the interests of third 
parties in determining whether vacatur 
is appropriate. In fact, Florida appel- 
late courts often retain jurisdiction and 
issue opinions in cases raising questions 
of “great public importance” or that 
“are likely to recur”—even if the par- 
ties have settled and thereby rendered 
their cases moot.® For this reason, the 
conflicting policies of encouraging set- 
tlement versus protecting judicial 
precedent may actually be more pro- 
nounced in Florida. 

Few Florida cases exist that discuss 
vacatur of appellate decisions following 
settlement, though cases involving agree- 
ments to vacate trial court opinions are 
more plentiful.4 In fact, at common 
law the Florida Supreme Court’s prac- 
tice was routinely to grant requests to 
vacate lower court decisions. In 
Burgwin v. Stewart, 182 So. 297 (Fla. 
1938), for example, the parties on ap- 
peal filed a stipulation of dismissal 
with the Florida Supreme Court that 
they had “amicably adjusted and set- 
tled the controversy involved in the 


appeal.”66 Based on the parties’ stipu- 
lation, the court ordered that the orders 
appealed from be “severally vacated” 
and that the lower court enter a final 
decree in conformity with the stipula- 
tion. 

Vacatur prior to the issuance of an 
opinion is addressed in former Su- 
preme Court Rule 2267 whose successor 
is current Rule 9.350 of the Florida 
Rules of Appellate Procedure. Both the 
former and current rules set forth noti- 


fication and dismissal procedures 
following the settlement of pending 
cases. In particular, Rule 9.350(a) cur- 
rently states: “(a) Dismissal of Causes 
When Settled. When any cause pend- 
ing in the court is settled before a 
decision on the merits, the parties shall 
immediately notify the court by filing 
a signed stipulation for dismissal.” 
This rule, however, provides little 
guidance regarding whether settlement 
vacatur following release of an opinion 
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should be automatic at the parties’ 
request® or is at the appellate court’s 
discretion. In fact, the rule is silent on 
whether vacatur is even an available 
remedy for settlement on appeal.®? None- 
theless, the common law decisions of 
the Florida Supreme Court indicate 
that vacatur is permissible pursuant 
to parties’ settlements. 

A factor in support of settlement 
vacatur is the established policy of 
encouraging settlement agreements 
which “are highly favored in the law 
and will be upheld whenever possible 
because they are means of amicably 
resolving doubts and preventing law- 
suits."79 Based on this policy, some 
Florida appellate courts have honored 
settlement agreements that require 
vacatur of trial court decisions as a 
condition of settlement. For example, 
the Third District in Mortgage Corp. 
of America v. Inland Const. Co., 463 
So. 2d 1196 (Fla. 3d DCA 1985), rev. 
denied, 475 So. 2d 694 (Fla. 1985), held 
that “the established rule [is] that 
where parties agree to dismiss a law- 
suit between them, it is the duty of the 
court to give effect to that agreement.”7! 
The court, therefore, ordered that the 
trial court’s decision be vacated as the 
parties had requested. 

Although encouraging settlement is 
important, the Third District in Rothen- 
berg v. Connecticut Mutual Life Ins. 
Co., 161 So. 2d 875 (Fla. 3d DCA 1964), 
set forth other criteria in considering 
settlement vacatur after a written opin- 
ion has been released. The case involved 
an appeal in a mortgage foreclosure 
sale. After the court filed its opinion 
but prior to the time for filing a petition 
for rehearing, the appellants filed a 
notice of dismissal of their appeal.72 
In response, the court directed that the 
parties disclose “any settlement made 
or other factual basis” prompting their 
request for dismissal.73 

Following review of the settlement 
agreement, the court stated: 

After an appellate court has taken a cause 
under advisement, ordinarily it may not be 
terminated without the sanction of the court, 
because the court has power to decide it 
according to its judgment and is not bound 
to render a judgment dictated by the par- 
ties. When the court has filed its opinion 
and judgment and the parties settle on the 
basis thereof but prior to such decision 
becoming final, there is more reason to hold 
that it lies within the discretion of the 
appellate court to grant a dismissal on the 


basis requested by the parties or to allow its 
decision to stand and be given such effect 


as the court may deem appropriate consis- 
tent with the subsequent action of the 
parties.”4 


After a hearing, the court concluded 
that the settlement was made in good 
faith and the action rendered moot. 
The court, therefore, ordered that the 
opinion and judgment be withdrawn 
and vacated under the circumstances. 

The Rothenberg case has two signifi- 
cant aspects. First, the court weighed 
whether the “circumstances presented 
. . . requir[ed] the preservation of [its] 
opinion and judgment.”’5 As such, the 
vacatur decision was discretionary and 
depended on the facts and the equities 
of the case. Second, the court ordered 
dismissal even though the settlement 
was made “after and largely on the 
basis of [its] filed decision.””® The court 
did not object that the parties reviewed 
and weighed the merits of the written 
opinion in reaching their settlement 
decision. The court, therefore, implic- 
itly accepted that its judicial opinions 
can become “bargaining chips” among 
parties. 

In contrast, at least one Florida 
appellate court has refused to vacate 
its opinion, despite the parties’ settle- 
ment, when the value of the precedent 
was deemed important. In Phibro Re- 
sources Corp. v. Dep’t of Env. Reg., 579 
So. 2d 118 (Fla. 1st DCA 1991), dis- 
missed, 592 So. 2d 679 (Fla. 1991), the 
First District denied a request to with- 
draw its opinion pursuant to a settle- 
ment entered by the parties while 
motions for rehearing and rehearing 
en banc were pending. The court recog- 
nized that Rule 9.350 was unclear on 
whether dismissal is permissible in 
this context, and relied on a line of 
Florida Supreme Court cases”? in which 
that court “decided issues before it on 
review even though the parties had 
settled and stipulated the case for 
dismissal before oral argument.”78 
These cases “recogniz[e] that an appel- 
late court is not under a duty to dis- 
miss an appeal because of mootness of 
the issues if the issues are of sufficient 
importance for retention of juris- 
diction.”7”9 The court concluded that 
“the issues decided in [its] opinion are 
of sufficient importance” and, there- 
fore, denied the parties’ vacatur re- 
quest.8° 

Another important factor in the 
vacatur decision is the effect on third 
parties. In Mortgage Corp. of America 
v. Inland Construction Company, 463 
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So. 2d 1196 (Fla. 3d DCA 1985), rev. 
denied, 475 So. 2d 694 (Fla. 1985), the 
defendant, Mortgage Corporation of 
America, settled a personal injury claim 
with the plaintiff following a final 
judgment in MCA’s favor. The settle- 
ment was entered while an appeal was 
pending and provided for vacatur of the 
judgment. Notably, MCA agreed to pay 
the plaintiff $900,000, despite the lower 
court’s ruling in its favor. 

Summary judgment had also been 

entered in favor of Inland Construction 
Company, a third party indemnitor to 
MCA, based on the final judgment in 
MCA’s favor. Inland opposed vacatur 
of the underlying judgment because it 
might unfairly allow MCA to seek 
indemnity from Inland (for the 
$900,000 settlement). The trial court 
denied the motion to vacate the judg- 
ment but the Third District reversed. 
The court held that Inland could not 
oppose vacatur because: 
Vacation of the original judgment will not 
per se affect any rights of Inland. Inland’s 
rights would be affected by an attempt to 
set aside the third party judgment which, 
if successful, would permit institution of a 
new third party claim. Both of these events 
are only possibilities.5! 

Inland, therefore, had no interest 
(and, therefore, no standing) to contest 
the vacatur request. An important point 
is that the court recognized that third 
party rights might be implicated in 
vacatur decisions (despite the court’s 
narrow construction of third party in- 
terests at issue). 


Conclusion and 
Suggested Reforms 

Federal circuits are sharply divided 
on the propriety of settlement vacatur. 
Similarly, there is substantial uncer- 
tainty in Florida’s appellate courts 
regarding whether settlement vacatur 
should be routinely granted or reserved 
for only exceptional circumstances. Al- 
though Florida’s appellate courts have 
a policy of encouraging settlement, they 
also appear to place significant value 
on preserving judicial precedents 
thereby suggesting that settlement 
vacatur should be limited. In contrast 
to the federal system, Florida appellate 
courts can resolve issues of “great pub- 
lic importance” in cases in which the 
parties have settled their disputes. For 
this additional reason, Florida’s judi- 
cial system emphasizes the availability 
of its precedent to guide society on 
issues of importance. Because of the 


| 


0 company offers Florida attorneys 
as many legal products and services as we do. 


Excelsior/Midstate offers the most extensive 
selection of specialized law products 
in the state. Our prices are reasonable 
and our service is prompt and personalized. 


Here are just a few of the many products we offer: 
Stationery— Engraving and Thermography 


Use our comiincile design experience to help you com 
a more professional image. Choose 
from a wide range of fine cotton 

| papers in various finishes, including 
laser and recycled grades. We now 
offer laser-proof thermographed 
stationary. Our in-house engraving 
and thermography plant provides 
fast service, and our prices are very 


competitive. Proofs sent by FAX prior 
to presswork. For samples, call for our free engraving or 
thermography portfolio. 


Corporate Supplies 


Our corporate kits feature elegant design, durable 


construction, many convenient features and are all value- 
priced. Most kits in your hands within 24-48 hours. 


The Midstate Corporate Outfit 
A real value. The black or brown padded vinyl binder 
is silk-screened in gold, and the 
corporate name appears on a gold 
label which fits into a window 
on the spine. The binder comes with 
matching slipcase, 20 imprinted stock 
certificates and cancellation sheets, 
corporate seal with pouch, minutes 
& by-laws and transfer ledger. 


Only $45.00 


Also call for service 


and one-call convenience when you need: 
« Marketing Pamphiets and Law Firm Brochures 
- Patent & Trademark Supplies 
- Timekeeping and other law office systems 
Exhibit Indexes Will and Trust 


Excelsior/MIDSTATE. 


4435 Old Winter Garden Road, Orlando, FL 32802 


Software 

Excelsior/Midstate is the a distributor of affordable 
legal software that offers over 100 programs from many 
developers and provides personal service and support, an 
unbeatable 30-day, money-back guarantee and low prices. 
Document Assembly — 16 separate libraries for Florida: 
Wills, Inter Vivos Trusts, Separation Agreements, Condo 
Sales, House Sales, Business Sales, Shareholder 
Agreements, Limited Partnership, Net Leases, Commercial 
Real Estate Contracts, Office Lease Riders, Share Lease 
Riders, Commercial Mortgages/Deeds of Trust, Security 
Agreements and others, only $200 each. Answer on-screen 
questions and in minutes these true expert systems create 
sophisticated documents in a text file of your IBM-compatible 
word-processing software. User friendly, no commands to 
learn. Programs create questionnaires for intake. 
Benchmark RESPA Resolver — Reduces preparation 
time of closing documents from hours to minutes! Provides 
HUD-1 forms on plain paper or completes Blumberg forms, 
buyer’s (borrower’s) and seller’s financial statements and 
check register, only $300. Checkwriting Bridge to 
Quicken takes information for checks from HUD-1 form, 
$130 and WordPerfect Bridge transfers HUD-1 data to 
your own forms, $130. 


New Blankrupter 5.0, Chapter 7, 11, 12 and 13 
bankruptcy software — Complete filings in 30 minutes 
or less. Uses full graphic capabilities of your HP laser or 
compatible printer to print professional-looking filled-in 
bankruptcy forms on plain paper, many new features, $475. 
New ABACUS LAW Version 9 — Calendar/docket and 
case-processing software with conflict checking and data- 
base management. Pop up anytime for instant answers to 
clients questions. Programmable rules to automatically 
calendar all related events. $359. New Practice Templates 
and Civil Procedure Time Lines, $99 each. 


For information on our software call our software specialist: 
-2972. 


For more iain on these and our other products, 
a copy of our free 80-page catalog, to meet with one 
of our representatives or to place an order, call us at 


800-LAW-MART 
299-8220 or FAX 291-6912. 


Blumbergs 
k Law Products 


Serving Lawyers 
since 1887 


: 
| 
gh 
Ney 
eee 
3 Jer rERs, 
: 
ee 
q 
5 


strong policy arguments for and against 
vacatur and the significant dis- 
agreement among the federal circuits, 
consideration and study should be given 
to adopting a rule of appellate proce- 
dure in Florida that includes all 
relevant interests to provide clearer 
guidance to practitioners. A proposed 
amendment to Rule 9.350(a), Florida 
Rules of Appellate Procedure, is set 
forth in the appendix and provides one 
starting point for further debate and 
analysis of settlement vacatur.0 


Appendix 
A suggested approach is to amend 
Rule 9.350, Florida Rules of Appellate 
Procedure, as follows: 


(a) Dismissal of Causes When Settled. 
When any cause pending in the court is 
settled before a decision on the merits, the 
parties shall immediately notify the court 
by filing a signed stipulation for dismissal. 
When a pending cause is settled after a 
decision on the merits has issued, the court, 
upon its own motion or motion of the parties, 
may in exceptional circumstances order that 
its decision or those of lower courts in the 
cause be vacated upon consideration of (1) 
the terms and effects of the parties’ settle- 
ment; (2) the effect of vacatur on the rights 
or interests of third parties; and (3) the value 
of the decision as precedent. 


Other factors to be considered can 
be added as deemed appropriate. The 
“exceptional circumstances” language 
would be appropriate if settlement 
vacatur is discouraged but could be 
eliminated if settlement vacatur is fa- 
vored. 
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EMPLOYERS’ LIABILITY COVERAGE 


Under the Standard Workers’ 
Compensation Insurance Policy 


onsider a typical scenario 

when, for example, a 

worker in Florida is in- 

jured at work by a 
machine owned by the employer. The 
employee cannot successfully sue the 
employer in tort for the injury because 
the employee’s exclusive remedy is work- 
ers’ compensation benefits.! 

This common workplace scenario can 
become complicated for the employer, 
however, if the employee decides to sue 
the manufacturer of the machine in 
tort. What if the manufacturer sues the 
employer for contribution or indemnifi- 
cation alleging the employer is a joint 
tortfeasor? What if the employer is the 
manufacturer of the machine and the 
employee sues the employer for dam- 
ages as a manufacturer rather than 
as an employer? Does the exclusive 
remedy provision of the workers’ com- 
pensation law bar such claims? 

The answers to these types of 
questions may be found in the employ- 
ers’ liability portion of the standard 


by Robert H. Sturgess 


workers’ compensation insurance pol- 
icy. This article will discuss the 
differences and similarities between 
workers’ compensation coverage and 
employers’ liability coverage, and it 
will focus on recent caselaw which 
reinforces the use of the exclusive rem- 
edy provision of the workers’ compen- 
sation law in defense of claims arising 
under employers’ liability coverage. 

Practically all workers’ compensa- 
tion insurance policies contain a section 
called “employers liability insur- 
ance.” In fact, the standard policy is 
entitled “workers? compensation and 
employers liability insurance.” The em- 
ployers’ liability section provides 
coverage independently of and supple- 
mental to the workers’ compensation 
coverage provisions. 

The employers’ liability provisions 
are typically contained in part two of 
the policy; part one contains the work- 
ers’ compensation provisions.* Both 
parts apply to bodily injury by accident 
or disease caused or aggravated by the 
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conditions of employment during the 
policy period. “Bodily injury” includes 
resulting death, and the term is de- 
fined with more detail in the employ- 
ers’ liability provisions. Bodily injury 
does not include property damage or 
invasions of personal rights, such as 
mental suffering, slander, false impris- 
onment, etc. 

The most significant distinction be- 
tween the two parts is that the work- 
ers’ compensation portion of the policy 
applies to “benefits required of [the 
insured] by the workers compensation 
law.” The employers’ liability portion 
of the policy applies to “all sums [the 
insured] legally must pay as damages 
because of bodily injury to [the in- 
sured’s] employees, provided the bodily 
injury is covered by this Employers 
Liability Insurance.” 

Although the employers’ liability sec- 
tion indemnifies for damages rather 
than benefits, it is important for em- 
ployers and their lawyers to under- 
stand that employers’ liability cover- 
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age is necessary to more completely 
protect employers from lawsuits relat- 
ing to their employees’ bodily injuries. 
For example, if an employer is not 
aware that an insurer has a duty to 
defend against certain types of law- 
suits,* the employer may waive em- 
ployers’ liability coverage due to lack 
of prompt notice to the insurer.® 

Another distinction between employ- 
ers’ liability insurance and workers’ 
compensation insurance is that the 
employers’ liability insurance specifies 
in Part Two I, “There will be no right 
of action against [the carrier] under 
this insurance unless: 1. You have 
complied with all the terms of this 
policy; and 2. The amount you owe has 
been determined with our consent or 
by actual trial and final judgment.” 
First, this language provides that the 
duties of the insured are conditions 
precedent to an action against the 
carrier by the insured. The duty of 
prompt notice, for example, is thus an 
essential element of an action against 
the insured, over and above the com- 
mon law interpretations of the duty. 
Second, unlike Part One H(3) of the 
workers’ compensation insurance, there 
is no right of direct action against the 
carrier under the employers’ liability 
insurance until the carrier’s liability 
is fixed by a judgment or the carrier’s 
consent. Further, unlike workers’ com- 
pensation insurance, employers’ 
liability insurance “does not give any- 
one the right to add [the carrier] as a 
defendant in an action against [the 
insured] to determine [the insured’s] 
liability.”6 

Precisely what is covered by the 
employers’ liability insurance is not 
easily understood by many employers. 
The basic indemnity provisions in the 
employers’ liability section appear to 
be broad, but the provisions are in fact 
narrow. The limited coverage provided 
by employers’ liability coverage is a 
natural consequence of the exclusivity 
provision of the workers’ compensation 
law. F.S. §440.11(1) (1991) provides 
that the workers’ compensation liabil- 
ity of an employer: 
[Sjhall be exclusive and in place of all other 
liability of such employer to any third-party 
tortfeasor and to the employee, the legal 
representative thereof, husband or wife, 
parents, dependents, next of kin, and any- 
one otherwise entitled to recover damages 


from such employer at law or in admiralty 
on account of such injury or death. . . .7 


Section 440.11(1) is the shield with 


which claims covered by employers’ 

liability insurance are defended. 

Employers’ liability insurance pro- 
vides that the insurer agrees to 
indemnify the employer under the fol- 
lowing circumstances: 

The damages we will pay, where recovery 

is permitted by law, include damages: 

1. for which you are liable to a third party 
by reason of a claim or suit against you 
by that third party to recover the dam- 
ages claimed against such third party 
as a result of injury to your employee; 

2. for care and loss of services; and 

3. for consequential bodily injury to a 
spouse, child, parent, brother or sister 
of the injured employee; 

provided that these damages are the direct 

consequence of bodily injury that arises out 

of and in the course of the injured em- 
ployee’s employment by you; and 

4. because of bodily injury to your employee 
that arises out of and in the course of 
employment, claimed against you in a 
capacity other than as employer. 

These four provisions are merely 
included in the categories of liability 
covered by the employers’ liability sec- 
tion of the policy; they are not com- 
prehensive. Coverages not expressly 
enumerated in the policy include the 
Federal Employers’ Liability Act and 
the Jones Act, which are forms of 
liability for bodily injury damages; no- 
fault workers’ compensation laws, such 
as the United States Longshore and 
Harbor Workers’ Compensation Act, 
are typically not covered under the 
employers’ liability provisions. This 
article will only discuss the four types 
of damages expressly described in the 
policy, as they are “illustrations of the 
primary categories into which employ- 
ers liability claims on account of bodily 
injury normally fall.”9 


Third-Party-Over Claims 

The first category addresses dam- 
ages “for which you are liable to a third 
party by reason of a claim or suit 
against you by that third party to 
recover the damages claimed against 
such third party as a result of injury 
to your employee. . . ” To understand 
this provision, it may be helpful to 
expand the hypothetical at the begin- 
ning of this article. 

A worker is injured by a machine. 
The worker’s employer and the manu- 
facturer may both be at fault for the 
injury. The injury occurs in the course 
and scope of the employee’s job, so 
under the exclusive remedy provision 
of the Florida workers’ compensation 
law, the employee has no tort cause of 
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action against the employer.!° The em- 
ployee collects workers’ compensation 
benefits from the employer’s carrier 
and sues the manufacturer in tort. The 
manufacturer, of course, does not wish 
to be solely liable in the tort suit since 
the employer contributed to the 
worker’s injury. Therefore, the manu- 
facturer seeks contribution or indemni- 
fication from the employer. 

The manufacturer’s action against 
the employer is sometimes referred to 
as a “recovery-over,’ “action-over,’ or 
“third-party-over” suit, which presents 
logical and compelling arguments for 
both sides. On one hand, the employer 
paid premiums for workers’ compensa- 
tion insurance, and benefits thereunder 
are by law the employee’s exclusive 
remedy against the employer. The em- 
ployer should thus not be required to 
pay part of a tort judgment resulting 
from an injury to the worker. On the 
other hand, the third party, who was 
only partially at fault, should not be 
required to pay the entire judgment 
simply because the plaintiff was em- 
ployed by the joint tortfeasor. 

e Contribution 

If the third party’s cause of action 
against the employer is for contribu- 
tion, the employer’s workers’ compen- 
sation insurance carrier may defend 
under the holdings of Seaboard Coast 
Line R.R. Co. v. Smith, 359 So. 2d 427 
(Fla. 1978). In Seaboard, the Florida 
Supreme Court explained the differ- 
ence between indemnity and the 
statutory concept of contribution, which 
became law approximately three years 
before the Seaboard decision.!! The 
Supreme Court ruled that the exclu- 
sivity provision of the workers’ 
compensation law was constitutional 
and “precludes an employer from being 
designated a person ‘jointly or sever- 
ally liable in tort for the same injury 
to person or property’ as used in the 
contribution act.”!2 The court focused 
on the language in the contribution act 
which provides for payment of a tort- 
feasor’s “pro rata share of the common 
liability” and reasoned that “[sluch 
‘common liability’ cannot exist where 
the employer is immunized from liabil- 
ity by the Compensation Act for tort.”15 

Without citing Seaboard, but appar- 
ently relying on the “third-party 
tortfeasor” provision of §440.11, the 
First District confirmed that an em- 
ployer is not liable for contribution in 
a suit brought by its employee against 
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a third party in Florida Rock & Tank 
Lines v. Alford, 474 So. 2d 1233 (Fla. 
1st DCA 1985). The court recognized, 
however: 
[T]he apparent injustice which may arise 
by precluding third-party tortfeasors who, 
though no party to the employment rela- 
tionship and the benefits/duties of the 
Workers’ Compensation Act, are, by virtue 
of Section 440.11, rendered powerless to sue 
the employer whose negligence may be 
substantially responsible for the plaintiffs 
injuries and the third party’s damages.!4 

This equitable dilemma which in 
effect requires the third party to pay 
more than its share of a judgment 
because the joint tortfeasor happened 
to be the plaintiffs employer, is “(pler- 
haps the most evenly-balanced con- 
troversy in all of compensation law 

.. 715 As Professor Larson writes, 
however, “[b]ecause of the closeness of 
the issue, the number and variety of 
attempted solutions, both legislative 
and judicial, has been nothing short of 
breathtaking, and the end is by no 
means in sight.”!6 

It nevertheless appears that the Flor- 
ida Supreme Court created a balanced 


resolution of the issue in Fabre v. 
Marin, 623 So. 2d 1182 (Fla. 1993). In 
Fabre, the court approved a district 
court decision that one joint tortfeasor 
could not be held liable for an entire 
judgment simply because the other 
joint tortfeasor could not be held liable 
at all due to spousal immunity.!7 Agree- 
ing with the Fifth District, the Supreme 
Court held that under the plain mean- 
ing of F.S. §768.81(3) damages should 
be apportioned and “judgment should 
be entered against each party liable 
on the basis of that party’s percentage 
of fault.”18 

In a companion case to Fabre, the 
Florida Supreme Court in Allied- 
Signal, Inc. v. Fox, 623 So. 2d 1180 
(Fla. 1993), applied the principles of 
Fabre and ruled that in an employee’s 
suit against a third party, “it was 
necessary to consider the percentage 
of fault of the plaintiff's employer even 
though the employer was immune from 
tort liability under workers’ compensa- 
tion laws.”!9 Accordingly, in Schindler 
Corp. v. Ross, 625 So. 2d 94 (Fla. 3d 
DCA 1993), the appellate court re- 
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versed the trial court’s refusal to allow 
the jury to assess the percentage of 
fault of a possibly negligent, nonparty 
employer who was immunized by the 
workers’ compensation law. 

Unfortunately, the legislature has 
been and will continue to be under 
pressure from plaintiffs’ lawyers to 
return to a “deep pocket” system of 
joint and several liability.2° In the 
1994 regular session of the Florida 
Legislature, the joint and several li- 
ability bill (HB 1415/SB 1008) was 
intended to undo Fabre. Although the 
bill passed the House, the regular ses- 
sion nevertheless ended with the joint 
and several liability bill stranded on 
the calendar; it is expected to return 
in 1995. 

Any legislation addressing Fabre, 
however, should take into account that 
in the third-party-over context, the 
joint tortfeasor/employer has compen- 
sated the plaintiff in the form of work- 
ers’ compensation benefits. The em- 
ployer in a third-party-over suit is not 
similarly situated to an uninsured, 
immunized, or “John Doe” defendant 
from whom the plaintiff has no alterna- 
tive means of compensation other than 
a tort action. 

It should be noted that if the em- 
ployee obtains a judgment or settlement 
against the third party, the employer 
or insurer can recover from those pro- 
ceeds a complete reimbursement of 
benefits paid and to be paid (minus a 
pro rata share of its fees and costs) 
under F.S. §440.39 (1993). The em- 
ployer’s right to seek subrogation does 
not, however, place the employer in the 
same class as other types of immunized 
defendants; the injured employee re- 
ceives full workers’ compensation bene- 
fits during his or her litigation with 
the third party, and the benefits are 
not reimbursable if the third party 
claim is not successful. In addition, 
subsection 440.39(2) provides that if 
the employee can demonstrate he or 
she did not recover the full value of 
damages sustained, the employer’s or 
insurer’s subrogation is limited to a 
percentage of the recovery equal to the 
employee’s percent of full damages re- 
covered.2! It, therefore, appears that 
the employer’s right to subrogation is 
reduced by a percentage equal to its 
own fault in the third party tort claim. 
e Example: 

An employee is injured at work by a 
machine owned by the employer. The 
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employer and the manufacturer of the 
machine are both partially at fault for 
the accident. The employee receives 
$10,000 in workers’ compensation bene- 
fits from the employer’s insurer. De- 
spite receiving full workers’ compensa- 
tion benefits, the employee sues the 
employer and the manufacturer for 
tort damages. The injury occurred at a 
workplace covered under the workers’ 
compensation insurance policy, so pur- 


suant to the employers’ liability insur- 
ance portion of the policy, the em- 
ployer’s workers’ compensation insurer 
successfully defends the employer by 
invoking the exclusive remedy pro- 
vision of Ch. 440. 

The manufacturer denies being to- 
tally at fault. In its defense, the 
manufacturer brings a third-party- 
over claim against the employer for 
contribution. Again under the employ- 
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ers’ liability insurance policy, the 
employer’s workers’ compensation in- 
surance carrier successfully defends 
the employer by relying on Seaboard 
and Ch. 440’s exclusive remedy provi- 
sion. Damages to the employee in the 
tort suit are determined to be $100,000, 
but the employer is deemed to be 40 
percent at fault. Under Fabre and 
Allied-Signal, the employee’s actual 
recovery is thus $60,000. Pursuant to 
§440.39, the employer or insurer seeks 
reimbursement from the employee of 
the $10,000 paid in benefits, but the 
subrogation amount is reduced by 40 
percent (in this case by $4,000) because 
the employee only recovered 60 percent 
of the full value of damages in the 
employee’s claim against the manufac- 
turer. Therefore, based on an interplay 
between Fabre and §440.39, the em- 
ployer’s or insurer’s subrogation 
reimbursement from the employee is 
reduced by the percentage of the em- 
ployer’s own fault for the employee’s 
injury as determined in the tort suit 
against the manufacturer. 

This scenario provides a fair and 
equitable balance between the rights 
of the various parties and the integrity 
of the exclusive remedy provision of the 
workers’ compensation law. The em- 
ployee is paid benefits during the course 
of any lawsuit against a third party, 
and any subrogation reimbursement 
is reduced by the employer’s percent- 
age of fault. Accordingly, a third party 
sued by an injured worker should be 
permitted—whether by Fabre or new 
legislation—to reduce its total liability 
by the percentage of fault of the plain- 
tiffs employer, from whom there can 
be no contribution and whose employ- 
ers’ liability insurance coverage would 
not allow recovery pursuant to Ch. 
440’s exclusive remedy provision. 

e Indemnity 

If the third party’s cause of action 
against the employer is for indemnity, 
the employer may be vulnerable if its 
conduct was so egregious as to render 
the exclusivity provision of Ch. 440 
unconstitutional as applied. For exam- 
ple, in Sunspan Engineering and 
Construction Co. v. Spring-Lock Scaf- 
folding Co., 310 So. 2d 4 (Fla. 1975), 
the Supreme Court held that the exclu- 
sivity provision of the workers’ com- 
pensation law was unconstitutional as 
applied to the facts of that case, and a 
third party indemnity action was al- 
lowed against the employer. Ten years 


1 


after Sunspan, the Second District re- 
versed an order of dismissal and ruled 
that “[o]n the authority of Sunspan, 
we hold that [the workers’ compensa- 
tion exclusive remedy provision] is 
unconstitutional as applied to appel- 
lant insofar as it would destroy the 
right of appellant under the . . . con- 
tract of indemnity.”22 Note further that 
it makes little difference whether the 
indemnity claim is based on an express 
or implied theory of indemnification. 
“{(C]ontracts of indemnification absolv- 
ing a party from his own wrongful acts 
are viewed with disfavor in Florida and 
will only be enforced if they express 
such an intent in clear and unequivocal 
terms.”23 

Constitutionality arguments aside, 
the employer’s carrier may defend a 
third-party-over indemnity claim un- 
der the principles set forth in Houdaille 
Industries, Inc. v. Edwards, 374 So. 
2d 490 (Fla. 1979). In Houdaille, the 
Florida Supreme Court first points out 
that indemnity can only be obtained 
by one who is without fault. That is, 
there can be no indemnity between 
joint tortfeasors. The third party, how- 
ever, must be liable or at fault to some 
extent, or the employee would not re- 
cover from the third party in the first 
place. Therefore, the third party is 
precluded from seeking indemnity from 
the employer because the third party 
must be partly at fault; otherwise, 
there would be no need to be indemni- 
fied. 

The Supreme Court concluded that 
“absent a special relationship between 
the manufacturer and the employer 
which would make the manufacturer 
only vicariously, constructively, deriva- 
tively, or technically liable for the 
wrongful acts of the employer, there is 
no right of indemnification on the part 
of the manufacturer against the em- 
ployer.”24 One district court conceded 
it was “not without difficulty in under- 
standing the full extent of these quoted 
adjectives ... .”25 The establishment 
of the “special relationship” as defined 
in Houdaille is nevertheless the “cru- 
cial link” without which a third party 
cannot obtain indemnification from the 
employer of an injured plaintiff.26 

More recent caselaw suggests, how- 
ever, that even if such a special 
relationship is established, the exclu- 
sive remedy provision of Ch. 440 
extends to the third party, thus pre- 
cluding the third party suit in the first 


place.2? In Scott & Jobalia Construc- 
tion Co., Inc. v. Halifax Paving Co., 538 
So. 2d 76 (Fla. 5th DCA 1989), the 
district court held that ownership of a 
dangerous instrumentality is a basis 
for vicarious liability under Houdaille. 
In Halifax an injured worker’s em- 
ployer borrowed a crane from a third 
party, and the crane was involved in 
the injury. The Fifth District ruled 
that the third party shared the em- 


ployer’s workers’ compensation immu- 
nity from suit and was thus not entitled 
to indemnity for payments made volun- 
tarily to the employee. The Florida 
Supreme Court approved the decision 
in Halifax Paving Co. v. Scott & Jobalia 
Construction Co., Inc., 565 So. 2d 1346 
(Fla. 1990), and concluded that the 
injured worker’s exclusive remedy 
against both the employer and the 
owner of the crane was under the 
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The, 


workers’ compensation law. 

It is probable, however, that employ- 
ers’ liability insurance covered indem- 
nification of a third party for a judg- 
ment involving another injury from a 
crane mishap in Commercial Coatings 
of Northwest Florida, Inc. v. Pensacola 
Concrete Constr. Co., Inc., 616 So. 2d 
960 (Fla. 1993). Under the unique 
circumstances of Commercial Coat- 
ings, the Supreme Court found that 
Halifax was decided too late to be 
applicable, and that “equity and com- 
mon law principles of indemnity require 
that the employer” indemnify the third 
party for a judgment obtained by the 
employer’s injured worker against the 
third party. Although expressly an 
anomalous decision, the scenario in 
Commercial Coatings is a good exam- 
ple of when employers’ liability 
insurance covers a third-party-over ac- 
tion against an employer. 

In sum, the Florida Supreme Court 
has practically eliminated a third 
party’s ability to “recover-over” against 
an employer whose injured worker sues 
the third party. Under Halifax, if the 
third party is without fault for the 
employee’s injury, yet technically or 
vicariously liable under Houdaille, the 
third party shares the employer’s work- 
ers’ compensation immunity from suit. 
Under Fabre, if the third party is 
partially at fault, the third party will 
only be liable for its percentage of fault. 
There is no basis for contribution from 
the employer, and the injured worker 
will not be able to recover both dam- 
ages and compensation benefits from 
the employer. This is as it should be, 
and any legislation addressing Fabre 
or Halifax must protect the integrity 
of the exclusive remedy provision of the 
workers’ compensation law accordingly. 
In any event, Florida employers should 
know that in any of these third-party- 
over scenarios, their workers’ compen- 
sation insurance carrier may have a 
duty to defend these claims under their 
employers’ liability insurance cover- 
age. 


Consequential Injury 
to a Close Relative 

The second and third categories of 
damages expressly described in the 
employers’ liability insurance policy 
are “for care and loss of services [and] 
for consequential bodily injury to a 
spouse, child, parent, brother or sister 
of the injured employee. . . ” 
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An award of damages for either of 
these two categories is barred by the 
exclusivity provisions of §440.11(1), 
which specifically insulates an em- 
ployer from liability for damages to a 
claimant’s spouse, parent, dependent, 
or next of kin.?8 Therefore, if an injured 
employee’s relative sues the employer 
for damages alleged to be a direct 
consequence of a compensable injury, 
the employer’s workers’ compensation 
and employers’ liability insurance car- 
rier will have little difficulty defending 
the claim, provided the employer is 
aware the insurer has a duty to defend 
such a claim and gives prompt notice.?9 


Dual Capacity Doctrine 

The fourth category is for damages 
“because of bodily injury to your em- 
ployee that arises out of and in the 
course of employment, claimed against 
you in a capacity other than as em- 
ployer.” 

In this instance, the original hypo- 
thetical in this article is altered so that 
the employer is also the manufacturer 
of the machine which injures the em- 
ployee. The employee sues the employer 
solely in the employer’s role as manu- 
facturer, just as if the employer was a 
manufacturer/third party. The notion 
that an employer can wear two hats 
in this sort of litigation is often re- 
ferred to as the “dual capacity doctrine.” 
Two leading treatises refer to the con- 
cept as the “so-called dual capacity 
doctrine.”®° The problem with the doc- 
trine is as follows: 


When one considers how many such added 
relations an employer might have in the 
course of a day’s work—as landowner, land 
occupier, products manufacturer, installer, 
modifier, vendor, bailor, repairman, vehicle 
owner, shipowner, doctor, hospital, health 
services provider, self-insurer, safety in- 
spector—it is plain enough that this 
[doctrine] could go a long way toward de- 
molishing the [workers’ compensation] 
exclusive remedy principle.* 

In 1984 “Florida courts [had] yet to 
express whether the ‘dual capacity’ 
theory would extend the employer’s 
liability beyond Chapter 440.”82 The 
doctrine was recognized in Sullivan v. 
Atlantic Federal Savings & Loan Ass’n, 
454 So. 2d 52 (Fla. 4th DCA 1984). In 
Sullivan, a wrongful death action was 
brought against the employer. The plain- 
tiff alleged that the employer’s 
negligent failure to provide adequate 
security at the workplace caused the 
plaintiff's wife’s death. The plaintiff 


further alleged that the employer’s 
duty to provide a safe workplace was 
independent of the employer-employee 
relationship. The Fourth District re- 
fused to apply the dual capacity doctrine 
because its application to the facts of 
that case would “undermine the policy 
sought to be achieved by the Workers’ 
Compensation Law.” 

Although the Fourth District did not 

apply the dual capacity doctrine in 
Sullivan, it notes that in other jurisdic- 
tions: 
[The] dual capacity doctrine has generally 
been confined to situations where an em- 
ployer has taken on a truly separate role 
with respect to the employee, such as where 
an employer acts as a manufacturer of a 
defective product distributed for the pur- 
chase or use by the general public, or where 
an employee sues the employer for medical 
malpractice for injuries sustained as a pa- 
tient in a facility open to the public. 


The dual capacity doctrine has not 
yet been applied in a published State 
of Florida appellate decision; nor has 
it been flatly rejected.33 Cases such as 
Perkins v. Scott, 554 So. 2d 1220 (Fla. 
2d DCA 1990), and Houssami v. Nofal, 
578 So. 2d 495 (Fla. 5th DCA 1991), 
come precariously close to adopting the 
doctrine by implication. 

One recent case, for example, war- 
rants attention. In Griggs v. Ryder, 625 
So. 2d 950 (Fla. 1st DCA 1993), a 
subcontractor’s employee was injured - 
at work on the individual defendant’s 
(Robertson’s) property. Robertson ap- 
parently was building his own home 
and did not deny he was the contractor 
at the job site. The subcontractor had 
not procured workers’ compensation 
insurance. In its brief opinion, the 
First District explained that a contrac- 
tor is statutorily liable for payment of 
workers’ compensation benefits because 
of a subcontractor’s failure to procure 
insurance or pay benefits. 

The injured worker sued “Robertson 
Construction Company” and Robertson 
individually in tort and alleged the 
contractor “acted in the dual capacity 
of owner and construction contractor 
on the home.” The district court re- 
versed an order granting Robertson’s 
motion for summary judgment on the 
ground that whether Robertson was 
both a landowner and a contractor was 
a disputed, material fact. Therefore, 
the First District appears to have im- 
plicitly found that the contractor/ 
landowner can be sued in his or her 
dual capacity. 


Griggs makes no mention of the 
exclusive remedy provision of §440.11(1) 
or whether Robertson had workers’ 
compensation insurance coverage, but 
if the case winds its way back to the 
district court after further proceedings 
on remand, it may be interesting to see 
how the law of the case doctrine inter- 
faces with the dual capacity doctrine. 
Even if Robertson did not secure pay- 
ment of compensation as required by 
Ch. 440, Griggs appears to accept the 
dual capacity doctrine in principle. 

In the context of claims arising from 
a single incident or injury, however, it 
is not logical for a court to determine 
that a person or business is an em- 
ployer for one claim and not an em- 
ployer for another claim. Once the 
employer-employee relationship is es- 
tablished in a workers’ compensation 
claim, any treatment of the employer 
as acting in a dual capacity would 
disable the exclusive remedy provision 
of Ch. 440. Workers’ compensation bene- 
fits would no longer be the employee’s 
exclusive remedy, but the employee’s 
minimum remedy. The legislature has 
expressly stated that the workers’ com- 
pensation law in Florida “is based on 
a mutual renunciation of common law 
rights and defenses by employers and 
employees alike.”>4 The employer would 
lose its benefit of the legislative bar- 
gain (mutual renunciation) if the dual 
capacity doctrine was adopted by Flor- 
ida courts. 


Conclusion 

When an employee suffers a bodily 
injury at work, the potential litigation 
can involve entities and causes of ac- 
tion beyond the typical claim for work- 
ers’ compensation benefits from the 
employer. Third-party-over suits, suits 
by spouses and other close relatives of 
the worker, and suits against the em- 
ployer in a capacity other than 
“employer” will continue to be brought. 
The employers’ liability portion of the 
standard workers’ compensation insur- 
ance policy may allow the employer to 
look to its workers’ compensation car- 
rier to defend these claims for damages 
by invoking the exclusive remedy pro- 
vision of the workers’ compensation 
law. For this reason, employers’ liabil- 
ity insurance should be viewed in tan- 
dem with workers’ compensation 
insurance to understand fully the li- 
ability to which an employer is ex- 
posed. 


For the time being, Fabre, Allied- 
Signal, and Halifax strike a delicately 
even balance between the rights of 
employees, employers, and third par- 
ties, as well as a balance between the 
principles relating to the exclusive rem- 
edy provision of the workers’ compen- 
sation law, contribution, and indem- 
nity. If these cases remain intact over 
the coming years, and if Florida courts 
continue to avoid adoption of the dual 
capacity doctrine, Florida common law 
may come to be viewed as the model 
for equitably preserving the integrity 
of the exclusive remedy concept of 
workers’ compensation law.0 
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compensation under this chapter or to main- 
tain an action at law or in admiralty for 
damages on account of such injury or death.” 

8 For an explanation of the endorsements 
related to these coverages, consult NATIONAL 
CouncIL ON COMPENSATION INSURANCE, Basic 
ManuaL FOR WorRKERS COMPENSATION AND 


Empioyers INsuRANCE, Rules XII 
and XIII. 

9 NatIonaL CouncIL ON COMPENSATION INSUR- 
ANCE, THE GuIDE TO WorRKERS COMPENSATION 
AND EmpLoyers LiaBILity Po.icy (1989). 

10 Fria. Star. §440.11 (1991). 

11 Fra. Star. $768.31 (1975), is the Uni- 
form Contribution Among Tortfeasors Act. 

12 Seaboard Coast Line R.R. Co. v. Smith, 
359 So. 2d 427, at 429 (Fla. 1978); see also 
Blocker v. Chance Hauling and Paving Co., 
Inc., 426 So. 2d 70 (Fla. 1st D.C.A. 1983); 
Armor Elevator Co., Inc. v. Elevator Sales 
& Service, Inc., 360 So. 2d 1129 (Fla. 3d 
D.C.A. 1978). 

13 Td.; see also Blocker v. Chance Hauling 
& Paving Co., Inc., 426 So. 2d 70 (Fla. 1st 


ACTUAL SIZE 


Show your professional 
pride with this elegant 
sterling pin or pendant 


This exquisite design of the tra- 
ditional Justice figure is a taste- 
ful yet dramatic way to express 
pride in your profession. Pro- 
duced to our exacting standards 
in 100% solid sterling silver, Jus- 
tice is perfect as a business or 
personal gift .. or for youl... 
Satisfaction guaranteed or ask 
for a full refund within 50 days. 
Order today! 


Call 
1-800-433-4266 
$49.95 + $4.95 for insurance, 
shipping and handling 
or send check or money order to 
ICON IMPRESSIONS Inc., 11912 S.W. 

frida 79 Terrace, Miami, Fl. 55185 


THE FLORIDA BAR JOURNAL/NOVEMBER 1994 39 


~ 
add 6.5% WISA | 


D.C.A. 1983) (summary judgment affirmed 
because contribution against employer by 
third party tortfeasor is barred by constitu- 
tionality of Fia. Star. §440.11). 

14 Florida Rock & Tank Lines v. Alford, 
474 So. 2d 1233, at 1235 (Fla. 1st D.C.A. 
1985). 

15 2A Larson, WorKMEN'S COMPENSATION 
Law §76.11 (1993). 

16 Td. 

17 Messmer v. Teacher’s Ins. Co., 588 So. 
2d 610 (Fla. 5th D.C.A. 1991). 

18 Fabre v. Marin, 623 So. 2d 1182, at 
1185 (Fla. 1993). 

19 Allied-Signal, Inc. v. Fox, 623 So. 2d 
1180, at 1182 (Fla. 1993). 

20 Martin, Victory for Business, Joint & 
Several Liability Bill Dies!, PLA Focus: Fto- 
ripA 3 (May 1994). 

21 Section 440.39 further provides that 
an insurance carrier’s or employer’s subro- 
gation reimbursement may be reduced if 
they do not cooperate with the employee in 
the third party action. 

22 City of Clearwater v. L.M. Duncan & 
Sons, Inc., 466 So. 2d 1116 (Fla. 2d D.C.A.), 
aff'd, 478 So. 2d 816 (Fla. 1985). 

23 Walter Taft Bradshaw & Associates v. 
Bedsole, 374 So. 2d 644, 647 (Fla. 4th 
D.C.A. 1979). 

24 Td. at 492. 

25 Ford Motor Co. v. Hill, 381 So. 2d 249 
(Fla. 4th D.C.A. 1979). 

26 Blue Cross & Blue Shield of Florida, 
Inc. v. Ryder Truck Rental, Inc., 472 So. 2d 
1373 (Fla. 3d D.C.A. 1985). 


27 See Houdaille Industries, Inc. v. Ed- 
wards, 374 So. 2d 490, at 494, n.4 (Fla. 
1979) (“the workmen’s compensation stat- 
ute does not protect against an indemnity 
action so long as such an action is viable in 
the first place”). 
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Assisting Your Client Through 
the IRS Collection Process 


by Sam A. Mackie 


he Internal Revenue Serv- transferred to the IRS’ automated col- purpose is to collect a tax debt from the 
ice is a branch of the De- lection system (ACS) for resolution. business or employee that generated 
partment of the Treasury, The ACS operatives research public the tax, or from the principals who are 
and its main responsi- and other records; sometimes contact imputed to know that the tax was due 
bilities encompass the determination, the taxpayer’s employer, family, or and payable.® 
assessment, and collection of federal friends; and use information from pre- The penalties for nonpayment are 
taxes; the issuance of federal tax forms vious tax returns to locate taxpayers quite severe, and can be assessed for 
and informational publications; the per- and their assets. Although most tax- numerous reasons, including the fol- 
formance of tax investigations and filing and payment delinquencies are lowing: 
audits; and enforcement of the internal resolved at the informal level, if the tax 1) Failure to file: the lesser of $100 
revenue laws. Each taxpayer (business debt remains unpaid, then the IRS has or 100 percent of the tax required to 
and individual) must abide by the the authority to place a lien and levy be shown on the return, if the return 
filing and payment requirements that upon the taxpayer’s property, and force is more than 60 days late. 
apply when the account is established; a sale of the taxpayer’s assets in an 2) Failure to file a partnership re- 
and, when these requirements are not amount sufficient to settle the tax debt turn: $50 per partner, times the num- 
timely or properly met, the IRS insti- in full. ber of months late, not to exceed five 
tutes appropriate procedures to penal- § The taxpayer is presumed to have months. 
ize the taxpayer for violation of the strict liability for payment of all tax 3) Failure to report tips: 50 percent 
filing or payment procedures, and to debts. In certain cases—such as where of the tax due on unreported tips. 
collect the required funds.! a business employee, or company offi- 4) Failure to file statements on de- 
The collection procedures normally cer or director is charged with the ferred compensation plans: $25 per fail- 
begin at the IRS district or regional responsibility to pay certain federal ure per day, not to exceed $25,000. 
office closest to the taxpayer’s place of taxes—that principal becomes person- 5) Property valuation overstatement / 
residence, or local business address.? ally liable for the tax payment, plus understatement: at least 150 percent 
When these informal collection proce- interest and penalties. This is the so- but not more than 200 percent of 
dures are unsuccessful, the account is called “100% penalty,” and its main correct valuation, minus 10 percent of 
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the underpayment amount. 

6) General negligence: 20 percent of 
the tax underpayment. 

7) Fraud: 75 percent of the tax un- 
derpayment. 

8) Filing a frivolous return: $500. 

9) Promoting an abusive tax shelter: 
the greater of $1,000 or 20 percent of 
the gross income derived from the tax 
shelter. 

10) Failure to register a tax shelter: 
the greater of $500 or one percent of 
the total investment in the tax shel- 
ter.4 

Before an attorney or other rep- 
resentative can advocate a taxpayer’s 
interests before the IRS, that 
representative must file a power of 
attorney document (IRS Form 2848). 
Once filed, this document is processed 
through the IRS’ centralized authori- 
zation file (CAF), and a permanent 
identification number is assigned to 
the representative.5 The IRS will nor- 
mally not undertake negotiations with 
any taxpayer (or the taxpayer’s 
representative) until the taxpayer veri- 
fies that his or her tax data and 
payments have been filed and paid. 

Assuming that these obligations have 
been met, the attorney’s first task is 
to confirm that the proper amount of 
taxes has been assessed against the 
taxpayer, and that all payments have 
been credited to the taxpayer’s ac- 
count. To this end, the attorney may 
request a full accounting from the IRS 
office of the taxpayer’s payment and 
debit records for the tax period(s) in 
question. If the account is active, the 
information can be made available im- 
mediately. Inactive account informa- 
tion may require several weeks to pro- 
duce. 

If the taxpayer’s records (tax forms, 
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cancelled checks, money order copies, 
and so forth) indicate that all of the 
taxpayer’s payments were not properly 
credited to the taxpayer’s account, then 
the attorney should immediately re- 
quest that the IRS trace all lost pay- 
ment credits.® Once the tax assessment 
amounts have been verified, and as- 
suming that an underpayment (or non- 
payment) exists for which the taxpayer 
is liable, the attorney should consider 
whether any of the following proce- 
dures are applicable to the taxpayer’s 
particular case. 


Abatement 

The IRS has the authority to forgive 
(abate) certain penalty assessments, if 
there is sufficient proof that the tax- 
payer was unable to comply with the 
law for acceptable reasons.”? Pursuant 
to IRS guidelines, the following items, 
when clearly established in the tax- 
payer’s favor, may show reasonable 
cause for the abatement of IRS penal- 
ties: 

Personal Penalties 

1) The taxpayer’s death or serious 
illness; or the death or serious illness 
of a taxpayer’s immediate family mem- 
ber. 

Business or Personal Penalties 

2) The death or serious illness of a 
member of the company or business 
having sole authority to file the tax 
return, or to make the tax deposit or 
payment. 

3) The taxpayer’s unavoidable ab- 
sence; or the unavoidable absence of 
the individual having the sole author- 
ity to file the tax return, or to make the 
tax payment. 

4) Destruction (by fire or other casu- 
alty) of the taxpayer’s residence, busi- 


ness, or business records. 

5) The taxpayer (for reasons beyond 
his or her control) is unable to obtain 
the records necessary to determine the 
amount of tax due. 

6) The taxpayer timely mailed the 
tax return or payment, but the IRS did 
not receive the return or payment 
within the prescribed time. 

7) The taxpayer did not file the re- 
turn, filed an improper return, or made 
an improper payment because of errone- 
ous information received from the IRS. 

8) The taxpayer timely requested 
tax-filing or payment information from 
the IRS, but the information was not 
provided to the taxpayer to allow the 
taxpayer’s return or payment to be 
received in a timely manner. 

9) The taxpayer relied upon a tax 
advisor, provided the advisor with 
proper and relevant information, and 
exercised normal and prudent care in 
determining whether to seek further 
tax advice, but the advisor nonetheless 
incorrectly advised the taxpayer about 
what amounts, if any, might be due 
and owing to the IRS.® 

As either mitigation or aggravation 
of the taxpayer’s penalty assessments, 
the IRS will consider whether: 

1) The length of time between the 
reasonable-cause event and the pay- 
ment or filing date negates the event’s 
effect. 

2) The event that caused the tax- 
payer’s noncompliance could reason- 
ably have been anticipated. 

3) The event was the result of the 
taxpayer’s own carelessness. 

4) The taxpayer exercised ordinary 
care and prudence before, during, and 
after the event. 

5) A nonliable individual (e.g., tax- 
payer’s accountant) is to blame for the 
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expertise available. 


Services gives us that. Even a firm this size couldn't 


justify keeping all those printed materials on 
golfer 
hand. And how else could we keep over 100 


million individual names, addresses, and 


phone numbers at our fingertips? 
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On LEXIS/NEXIS: It’s really amazing how 
much time we can save with the systems we 
have here. SHEPARDIZING" is a good 
example. It used to take up hours of my 
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CheckCite™ software automatically locates 
the citations in a brief, verifies accuracy, 
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taxpayer’s noncompliance. 

6) The taxpayer has sufficient proof 
to document the reasonable-cause 
event. 

7) The taxpayer has a history of 
being assessed for the same penalty or 
liability. 

8) The taxpayer took appropriate 
measures (i.e., filed an extension) to 
obviate the liability or penalty as as- 
sessed.9 

Carelessness and willful neglect on 
the taxpayer’s part are not considered 
reasonable cause for failure to timely 
file a tax return, or to timely make a 
tax payment. The IRS also assumes 
that sufficient funds were available to 
pay the taxes (taxes are usually gener- 
ated from income), and further that the 
taxpayer should have exercised ordi- 
nary care in setting aside the tax- 
payment funds at the appropriate 
times.1° 


Offer in Compromise 

An offer in compromise can be trans- 
mitted to the IRS at any time during 
the IRS’ tax-collection proceedings 
(even, for example, after the taxpayer 
has filed a federal bankruptcy peti- 
tion), the offer itself being virtually any 
amount of payment that the taxpayer 
can make in good faith, and that. is 
substantiated by either a taxpayer fi- 
nancial statement (Form 433-A, “Per- 
sonal Financial Statement” or Form 
433-B “Business Financial Statement”), 
or, in certain circumstances, by an IRS 
audit to verify the true nature of the 
taxpayer’s financial condition.!! 

The IRS will consider an offer in 
compromise if there is doubt that the 
tax assessment was properly processed; 
that the liability is in fact attributable 
to the taxpayer’s reporting and pay- 
ment actions or inactions; related to 
the taxpayer’s ability to satisfy the tax 
debt; or related to the government’s 
ability to collect the full debt as prop- 
erly assessed against and owed by the 
taxpayer. The tax liability will not be 
compromised, however, if the liability 
has been established by a valid judg- 
ment against the taxpayer. !2 

An offer in compromise is similar to 
an accord and satisfaction. That is, 
while the parties (the federal govern- 
ment and the taxpayer) agree that a 
certain debt is owed (X), they also 
agree that the debt will be satisfied in 
full or the taxpayer will pay a lesser 
amount (X—Y) within a certain period 


of time. By submitting the offer in 
compromise (IRS Form 656), however, 
the taxpayer is also burdened to prove 
that one of the above-noted “doubts” 
or recognized conditions (for the gov- 
ernment’s accepting a compromise) are 
material to the taxpayer’s case. If the 
IRS accepts the offer, the balance of 
the tax assessment originally owed to 
the federal government is discharged, 
and the government thereby consents 
to “all questions of (the taxpayer’s) 
liability (being) conclusively settled 
thereby.”!8 

Upon the taxpayer’s submittal of the 
offer in compromise form (Form 656), 
the taxpayer also agrees to enlarge the 
statute of limitations period for assess- 
ment and collection of federal taxes by 
the life of the offer in compromise 
agreement, plus one year. So, and for 
example, if the taxpayer submits an 
offer in compromise (original $15,000 
debt satisfied for $9,600, payable at 
$400 per month, for 48 months), the 
statutory limitations periods are ex- 
tended for five years (four years during 
installment payment period, plus one 
year thereafter).!4 

Because these offer-in-compromise 
procedures often take many months, it 
is advisable for the taxpayer immedi- 
ately to begin to make partial (e.g., 
monthly) payments on the overdue or 
disputed tax amounts. Not only do 
these payments demonstrate good faith 
on the taxpayer’s part, but they reduce 
the taxpayer’s ultimate tax burden, 
and lessen the taxpayer’s total penalty 
and interest payments. Overall, the 
client should understand that the IRS’ 
acceptance of the offer in compromise 
is not certain. And even when an offer 
is accepted, the taxpayer is liable for 
all of the interest and penalty amounts 
that accrue during the acceptance pe- 
riod. 


Hardship Cases 

When the taxpayer is suffering or is 
about to suffer a significant hardship, 
the taxpayer may file Form 911, “Ap- 
plication for Taxpayer Assistance Or- 
der (ATOA) to Relieve Hardship,” in 
the taxpayer’s district IRS office. All 
collection activities are suspended dur- 
ing the investigation process, and the 
investigation will determine whether 
the taxpayer is merely suffering from 
temporary financial or personal diffi- 
culties, or the taxpayer’s ability to 
meet present tax obligations is de 


minimis. 


To allow the district officials to make 


this decision, the taxpayer must de- 
scribe the particular personal problem 
that would allow for a suspension of 
the IRS’ collection activities (i.e., tax- 
payer’s serious illness, failure of the 
taxpayer’s business, etc.), and the par- 
ticular relief that the taxpayer re- 
quests to alleviate the tax debt that is 
owed. The taxpayer should understand 
that by filing the ATOA form, he or she 
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is not contesting the merits of the tax 
liability, and also that the statute of 
limitations (collections) period is waived 
until a decision is made on the tax- 
payer’s hardship-suspension request. 


Extension 

A taxpayer may be granted an auto- 
matic extension of time (not to exceed 
six months) for filing a tax return (but 
not for paying the tax) by the tax- 
payer’s completing Form 4868, and 
accompanying the form with the tax 
payment that is estimated to be owed 
for the particular time period under 
review. No extensions may be granted, 
however, when the taxpayer was neg- 
ligent, intentionally disregarded the 
tax rules and regulations, or fraudu- 
lently intended to evade any tax pay- 
ment.15 

The IRS will only grant additional 
extensions of time to file a tax return 
and settle a tax liability in cases of 
hardship, or pursuant to other federal 
statutes (e.g., the federal bankruptcy 
rules), when the taxes are a result of 
estate-assessment procedures, or when 
the taxpayer is living abroad. These 
statutory rules and regulations not- 
withstanding, however, counsel can be 
successful in negotiating informal— 
but certainly helpful and binding— 
payment and filing extensions with the 
local IRS officials, who do have a cer- 
tain latitude in enforcing the rules in 
their regional, district, and local of- 
fices. 


Installment Agreement 

By completing IRS Form 9465, the 
taxpayer can request that the IRS 
accept partial payments on the tax- 
payer’s account over a period of time, 
until the tax debt is satisfied in full.16 
The practical aspect of this request is 
that the taxpayer is free to offer and 
specify the amount of monthly pay- 
ment for which the taxpayer will be 
bound for the duration of the payment 
period. The caveat is that the payment 
should be large enough to satisfy the 
penalty and interest charges that are 
due and owing on the debt, because 
these charges continue to accrue until 
the debt is paid in full. 

Assuming that the installment agree- 
ment-payment is accepted, the district 
IRS office representative will complete 
a Form 433-D, “Installment Agree- 
ment.” This agreement memorializes 
that the taxpayer is obligated for a 
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certain principal tax-payment amount; 
payment, during the installment pe- 
riod, of all penalties and interest that 
will accrue; and payment of an amount 
certain on or before a particular date 
for each month thereafter, until the 
entire tax obligation is satisfied in full. 
The installment payments are also 
subject to increase or decrease (based 
upon changes in the taxpayer’s finan- 
cial conditions, interest, and penalty 
adjustments that might be applicable 
during the course of the taxpayer’s 
payment period, and so forth), and the 
following stipulated conditions: 

1) Each payment must be received 
by the agreed-upon date; 

2) The agreement is based upon cur- 
rent financial information, only; 

3) The taxpayer’s failure to provide 
the IRS with updated financial infor- 
mation is considered a breach of the 
agreement, and will allow for its termi- 
nation; 

4) All federal tax returns and tax 
payments that become due and owing 
during the life of the installment agree- 
ment must be timely filed or paid; 

5) All federal or state tax refunds 
(that the taxpayer is entitled to) will 
be applied to the federal tax liability 
until it is satisfied; 

6) Any breach of the agreement al- 
lows for acceleration of the taxpayer’s 
entire tax debt, which may be collected 
by the IRS’ levy upon the taxpayer’s 
income, bank accounts, other assets, 
or seizure of the taxpayer’s property;!7 
and 

7) The agreement may be termi- 
nated if the IRS has reason to believe 
that collection of the full amount of the 
taxpayer’s debt is in jeopardy.!® 

It is sometimes advisable for the 
taxpayer to have the monthly payment 
automatically deducted from the tax- 
payer’s checking account, a procedure 
that will guard against violation of the 
agreement’s timely and minimum pay- 
ment terms. If the client chooses to 
write monthly drafts or checks for the 
agreement amount, the client should 
be certain to write his or her Social 
Security or employee identification num- 
ber on each payment; make each pay- 
ment in an amount equal to that speci- 
fied in the agreement; not double one 
payment, and then omit the next pay- 
ment without contacting the IRS first; 
mail the payment to the proper IRS 
office; and contact the IRS immediately 
if a payment is missed. 


Jeopardy Assessments 

The IRS has the authority to imme- 
diately assess and collect a tax debt if 
the IRS believes that the tax payment 
is jeopardized by delay, or if the collec- 
tion of the debt is otherwise at risk— 
for example, if the taxpayer attempts 
to evade the tax payment, evade the 
IRS collection officers, illegally shelter 
assets, or fraudulently transfer those 
assets into the hands of another. More- 
over, jeopardy assessments may even 
be instituted if the taxpayer is involved 
in an installment agreement.!9 


Tax Liens 

After a tax liability has been as- 
sessed, and the IRS demands that 
payment for the assessment be made, 
and payment is not received by the 
IRS, then the total amount of payment 
due— including interest and penalties— 
constitutes a lien upon all of the tax- 
payer’s property (real, personal, tangi- 
ble, and intangible), the taxpayer’s 
rights to and interests in that property, 
and all after-acquired property in which 
the taxpayer might have an interest.?° 

Here state law segues with the IRC, 
in that state law determines what the 
taxpayer’s rights in the property might 
be, and federal law determines the 
priorities among competing creditors, 
and controls whether specific property 
is exempt from creditors.?! 


The lien procedures are straightfor- 
ward. A notice of federal tax lien«on- 
taining the requisite information is 
filed (usually in the county wheré the 
taxpayer resides or owns real prop- 
erty), and this document constitutes 
public notice of the IRS’ legal interest 
in the subject property. Once a tax lien 
is timely and properly filed, the lien 
remains until the tax liability is satis- 
fied, or until the lien becomes unen- 
forceable due to the lapse of time since 
its inception.22 

From a transactional standpoint, the 
tax lien is not valid against any bona- 
fide purchaser for value, any mechanic’s 
lienor, a judgment-lien creditor, or the 
holder of a security interest (e.g., mort- 
gagee, pledgee, etc.), until the lien has 
been properly recorded. Even a validly 
recorded lien is not superior to or valid 
against a superpriority lienholder, 
which includes purchasers of securities 
and automobiles, retail purchasers, cas- 
ual sales (of less than $250), certain 
possessory liens securing payment for 
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personal property, real property taxes 
and special assessment liens, me- 
chanic’s liens for repairs and improve- 
ments to certain residential property, 
attorneys’ liens, certain insurance con- 
tracts, certain passbook loans, and cer- 
tain security interests arising from 
commercial financing agreements that 
are accorded superpriority status.?° 

Once the tax debt has been satisfied, 
the release of lien (a certificate of 
release of federal tax lien) is issued 
from the district office in which the 
federal tax lien has been filed.24 The 
taxpayer’s representative should im- 
mediately verify that all conditions of 
the release have been met, and request 
that the release of lien be filed in the 
public records as soon as possible. 
Counsel should also remember that if 
the lien notice was erroneously filed 
at the onset of the lien procedure, then 
the certificate of release should state 
this fact.26 

When an IRS employee knowingly 
or negligently fails to release a tax lien 
after the IRS has received written 
notice that the lien should be released, 
the taxpayer may institute litigation 


in federal district court against the 
IRS. As damages, the taxpayer may 
recover for actual economic loss and 
harm (including inconvenience, emo- 
tional distress, and loss of reputation), 
plus reimbursement for certain court 
costs.26 Attorneys’ fees and administra- 
tive costs are also recoverable, and the 
taxpayer can make a separate claim for 


such expenses under several sections 
of the IRC.27 


Tax Levy and Exemptions 
When any person liable to pay a tax 
neglects or refuses to pay it within 10 
days after such notice and demand, the 
IRS may collect the tax by levy upon 
the delinquent taxpayer’s property. 
Levy includes all powers of distraint 
and seizure by any lawful means.”8 
The taxpayer’s principal place of resi- 
dence is generally exempt from levy, 
unless the IRS determines that the tax 
liability payments are in jeopardy, and 
the district director (or assistant direc- 
tor) personally gives written approval 
for the levy. The “uneconomical levy” 
subsection of the IRC also exempts levy 
on property wherein the fair market 
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value of the property would exceed the 
expenses of the levy and sale of the 
property. And, in regard to tangible 
personal property that is claimed to 
be essential to the taxpayer’s trade or 
business, the IRS must allow the tax- 
payer to participate in an accelerated 
appeals process to determine whether 
the property should also be exempt 
from levy.29 

Generally, a taxpayer’s exempt prop- 
erty includes wearing apparel and 
school books; fuel, provisions (food), 
furniture, and personal effects; unem- 
ployment benefits; books and tools of 
the taxpayer’s trade, business, or pro- 
fession; undelivered mail; certain an- 
nuity and pension payments; workers’ 
compensation benefits; judgments for 
support of minor children; certain 
AFDC, Social Security, state and local 
welfare payments, and Job Training 
Partnership Act payments; certain 
wages, salary, and other income; and 
certain armed services-connected dis- 
ability payments.3° 

When a levy has been made on a 
taxpayer’s salary or wages, that levy 
continues until the levy has been re- 


[FIL ING & SEARCH 


SERVICES 


Telefax & Verbal Reports 
No Subscription Fee 


Immediate Service 
“Fax-A-Copy” Services 
Detailed Reports 
Nationwide Service 
UCC Filing & Search Services, Inc. 
526 East Park Avenue, Suite 200 
Tallahassee, Florida 32301-2551 


(800) 822-5436 (904) 681-6528 
Fax order line (800) 424-7979 


THE FLORIDA BAR JOURNAL/NOVEMBER 1994 47 


leased pursuant to IRC §6343. Unless 
the collection of the tax is in jeopardy, 
however, a levy cannot be made until 
the taxpayer fails to respond to an IRS 
summons in a timely manner. Finally, 
when the IRS has levied upon the 
taxpayer’s bank accounts, the financial 
institution must hold the garnished 
funds for 21 days (after receiving notice 
of the levy), so that the taxpayer can 
either settle the outstanding debt, or 
notify the IRS as to any errors in the 
levy amount, or the levy procedures 
themselves. 

The IRS is required to release the 
levy if 1) the liability for which the levy 
was made is satisfied; 2) the liability 
becomes unenforceable due to lapse of 
time; 3) the IRS determines that the 
release of levy will facilitate the collec- 
tion of the tax debt owed; 4) an install- 
ment payment is executed by the tax- 
payer with regard to the tax liability; 
5) the IRS determines that the levy is 
creating a financial hardship on the 
taxpayer; 6) the fair market value of 
the property exceeds the tax liability 
and a partial release of the levy would 
not hinder the IRS’ collection of the tax 
liability. Counsel should note, how- 
ever, that the release-of-levy provi- 
sions do not prevent a subsequent levy 
on the same property.32 

There is relief afforded to the tax- 
payer when the IRS has wrongfully 
levied upon his or her property, the IRS 
therein being obligated to return the 
specific property levied upon, return 
an amount of money equal to the 
amount levied upon, or to return an 
amount of money equal to the amount 
of money received by the United States 


from the forced sale of the property, 
and to which are added the applicable 
amount of interest.3% 


Conclusion 

While the IRS is generally viewed 
as the most difficult of all administra- 
tive agencies, federal and state, with 
whom a member of the general public 
or an attorney might become engaged, 
counsel should understand that the 
IRC rules and procedures are precise, 
and, while sometimes onerous, can also 
be used to protect the taxpayer from 
overreaching and overzealous IRS col- 
lection activities.*4 0 


1See generally 26 U.S.C. §§6303 ff. 
(1993). 
2There are IRS district offices in the 
principal cities of the United States. IRS 
regional offices are located in Atlanta, Chi- 
cago, Cincinnati, Dallas, New York, Phila- 
delphia, and San Francisco. 
326 U.S.C. §7501 ff. (1993). 
4 See 26 U.S.C. §§7201 ff. (1993). 
5 26 U.S.C. §7521 (1993). 
6 See generally 26 U.S.C. §6311 (1993). 
7 See 26 U.S.C. §§6404 ff. (1988). 
8 See also 26 U.S.C. §§6404, ff. (1988). 
926 U.S.C. §§6404 (1988). 
10See generally 26 U.S.C. §§7202, ff. 
(1988). 
11 See generally 26 U.S.C. §§7121, ff. 
(1988). 
12 26 U.S.C. §§7122, ff. (1988). 
13 26 U.S.C. §7122 (1988). 
14 26 U.S.C. §§7121, 7122 (1988). 
15 26 U.S.C. §§6161, ff. (1993). 
16 26 U.S.C. §6159 (1993). 
17 Td. 
18 26 U.S.C. §§6861, ff. (1993). 
19 26 U.S.C. §§6861, 7429, passim (1993). 
20 See generally 26 U.S.C. §6321, ff. (1993); 
and see Caperano v. United States, 955 F. 
2d 1427 (11th Cir. 1992). 
21The number of Florida statutes and 


caselaw decisions dealing with liens, lien 
priority, and lien enforcement are legion, 
and demand an entire article of their own. 
Florida tax liens are generally enforced via 
Fra. Stat. ch. 192 with lien priority and 
enforcement procedures generally discussed 
under Fra. Stat. §197.122 and the cases 
annotated thereto. See also United States 
v. Romano, 757 F. Supp. 1331 (M.D. Fla. 
1989), and see Caperano v. United States, 
955 F.2d 1427 (11th Cir. 1992), for the 
determination that a federal tax lien is 
placed on all property and rights to property 
when a person who is liable to pay any tax 
does not do so after the government de- 
mands payment. 

22 26 U.S.C. §6321 (1993). 

23 26 U.S.C. §§6323, 6324 (1993). But see 
26 U.S.C. §6321 (1993) for numerous case 
decisions regarding property that is subject 
to lien and levy. 

24 26 U.S.C. §6325 (1993). 

25 26 U.S.C. §6326 (1993). 

26 See 26 U.S.C. §§7430, 7432, and the 
cases annotated thereto. 

27 26 U.S.C. §6325 (1993). 

28 26 U.S.C. §6331(a), (b) (1993). See Kul- 
way v. U.S., 917 F.2d 729 (2d Cir. 1990), for 
the proviso that the government must com- 
ply with the 10-day notice before seized 
property can be sold. 

29 26 U.S.C. §§6334(e), 6331(f), and 6343(2) 
(1993). 

30 26 U.S.C. §6334 (1993). 

31 26 U.S.C. §6332(c) (1993). 

32 26 U.S.C. §§6331(e), 6332(c) (1993). 

33 26 U.S.C. §§6343(b), (c) (1993). 

34For further details and information 
related to these and other procedural and 
substantive issues dealing with the IRS 
collection practices, see generally INTERNAL 
REVENUE Service, IRS Deskcuiwe, Publica- 
tion 1514. 
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ourt-sponsored mediation 

has become prevalent in 

the 1990’s not only in the 

United States! but also 
in foreign countries such as Canada? 
and England.? In Florida civil litiga- 
tion, approximately two percent of filed 
cases are being resolved by adjudica- 
tion.4 Many cases are sent to media- 
tion, where approximately 70 percent 
settle at the mediation conference.® 
Almost all of the remaining 30 percent 
settle before trial, often as the result 
of the process begun in mediation.® 

In Florida the number of mediated 
cases that were reported increased from 
34,000 in 1989 to almost 50,000 in 
1991.7 This movement toward media- 
tion reflects a relatively long-term trend 
in Florida’s judicial system.® Mediation 
was used to resolve “minor” criminal 
and civil cases in the 1970’s, and in 
1975 Florida’s first court-connected me- 
diation programs were established to 
resolve community disputes.? In Feb- 
ruary 1979, the first family mediation 
program was started in Dade County 
and this program was soon followed 
by a program in Broward County.!® 
Presently 24 Florida counties require 
mandatory mediation of some cases 
prior to final hearing.!! 

In mediation, a neutral third person 
encourages and facilitates the resolu- 
tion of disputes.12 The goals of media- 
tion include reducing the court’s docket, 
reducing the demand on judicial re- 
sources, accelerating the rate of case 
resolution, reducing the cost of resolv- 
ing conflicts, increasing the litigant’s 
satisfaction with the court system, and 
improving the relationships between 
disputing parties.!5 Mediation is an 
attractive alternative in family law 
cases because it empowers the parties 
to devise their own agreements which 
meet their discrete and specific needs. 


FAMILY LAW 


Family Mediation: 
An Alternative to Litigation 


Through mediation 
parties may be able 
to work together, 
isolate the issues, 
and produce 
stable agreements 
that are more likely 
to inspire long-term 
compliance 


by Alison Gerencser and 
Megan Kelly 


Unlike the adjudicatory process, the 
emphasis is placed on establishing a 
workable solution—not on determining 
who is right or wrong and who wins or 
loses. 

Mediation of divorce disputes began 
because the increasing court costs, de- 
lay, and escalation of conflict caused 
dissatisfaction with the traditional 
method of solving family matters 
through litigation. To address this dis- 
satisfaction, lawyers and therapists of- 
fered to help their clients settle cases 
in a nonadversarial manner.!4 The me- 
diation process helped reduce the par- 
ties’ hostility and the children’s trauma 
from the divorce process. This result 
is particularly significant when the 
parties are parents and will continue 
to remain in contact for many years 
after litigation.!5 Mediation is a more 
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“delicately wrought” measure and can 
educate the parties about each other’s 
needs.!6 The parties may be able to 
work together, isolate the issues, and 
learn through cooperation.!7 Further- 
more, mediation produces stable agree- 
ments that are more likely to inspire 
long-term compliance by the parties.1® 

Parties may use mediation to resolve 
a variety of issues such as primary 
residency and visitation for both par- 
ents and grandparents, alimony, child 
support, and division of marital assets 
and debts. Due to the rapid growth of 
mediation, family law practitioners are 
still grappling with specific issues re- 
garding the procedures used in media- 
tion. 


Party Participation in Mediation 
e Do parties have to mediate? 

Florida Rule of Civil Procedure 1.740 
expressly authorizes a trial court to 
refer parental responsibility issues to 
family mediators. Rule 2.050 of the 
Florida Rules of Judicial Administra- 
tion authorizes judges to issue local 
rules and administrative orders on mat- 
ters of court concerns. In accordance 
with these rules many chief judges 
have entered administrative orders re- 
quiring mediation. Most circuits have 
implemented some form of mandatory 
mediation;!9 however, in a few circuits 
the judges have ordered mediation as 
an alternative and participation is vol- 
untary. 

In Kurtz v. Kurtz, 538 So. 2d 892, 
893-4 (Fla. 4th DCA 1989), the former 
husband challenged a postdissolution 
order requiring family mediation. The 
husband argued that the order which 
deferred ruling on his motions for visi- 
tation and contempt deprived him of 
his constitutional right to a court hear- 
ing, access to the courts, and illegally 
delegated judicial functions to media- 


tors. The appellate court found the 
trial court’s order was within its 
jurisdiction and authority because the 
motion for contempt involved the hus- 
band’s visitation rights and was thus 
appropriate for family mediation. The 
appellate court also found the media- 
tion order was not an illegal delegation 
of judicial responsibility because me- 
diation is not a binding court proceed- 
ing. The court explained that if the 
mediation is unsuccessful, the parties 
return to court for further proceedings. 

Often the court’s administrative or- 
ders will allow the trial judge to waive 
family mediation if the parties petition 
and convince the court that mediation 
is not appropriate or, pursuant to FS. 
§44.102(2)(b) (1992), demonstrate a sub- 
stantial history of domestic abuse. Oth- 
erwise, participation in mediation is 
either voluntary or mandatory de- 
pending on the nature of the court’s 
administrative order. 

The parties will be required to re- 
turn to mediation if they so agreed in 
their dissolution agreement and this 
agreement was incorporated into the 
final judgment. Cohen v. Cohen, 584 
So. 2d 217 (Fla. 4th DCA 1991). Pursu- 
ant to Fla. R. Civ. P. 1.720(b), parties 
may be sanctioned for failing to appear 
at a duly noticed mediation conference 
without good cause. 

e If ordered to mediation, must the 
parties participate? 

If ordered to mediation, under Fla. 
R. Civ. P. 1.740(d), a party is deemed 
to “appear” at a family mediation con- 
ference if the party is physically pre- 
sent; parties do not have to actively 
participate. In Avril v. Civilmar, 605 
So. 2d 988 (Fla. 4th DCA 1992), the 
court found there is no requirement 
that a party make an offer at media- 
tion. Nevertheless, some circuits may 
have their own requirements; for in- 
stance, the family mediation program 
in Pinellas County has a good faith 
requirement for mediation. 


Mediator Participation 

e Who may serve as the mediator and 
must ihe family law mediator be certi- 
fied? 

Pursuant to Fla. R. Civ. P. 1.720(f), 
the parties may choose a certified me- 
diator. Alternately, they may agree 
upon a mediator who does not meet the 
certification requirements; however, the 
presiding judge must review the selec- 
tion and find the mediator otherwise 


qualified to mediate the case based on 
training or experience. As long as the 
parties and the court agree, any person 
may serve as a mediator, regardless of 
certification. 

e Must the mediator be a lawyer? 

The family mediator does not have 
to be a lawyer. The Dispute Resolution 
Center in Tallahassee maintains the 
list of mediators who have met the 
certification requirements established 
by the Florida Supreme Court. Rule 
1.760 provides that certified family 
mediators must have a master’s degree 
or doctorate in social work, mental 
health, behavioral or social sciences, 
or be a physician certified to practice 
adult or child psychiatry; or must be 
an attorney; or must be a certified 
public accountant. 

e Who chooses the mediator? 

In most cases the attorneys and 
clients will pick the mediator. How- 
ever, if the parties cannot agree upon 
a mediator, Fla. R. Civ. P. 1.720(f) 
allows the court to appoint a certified 
mediator who is selected by rotation 
or another court-determined procedure. 


Third Party Participation 

e What is the role of third parties 
including the guardian ad litem, in 
mediation? 

The rules and statute do not prohibit 
third party attendance, and mediation 
programs vary regarding whether they 
permit this attendance.2° Third par- 
ties, such as children, significant oth- 
ers, or new spouses, may be affected 
by the agreements reached in media- 
tion; thus, the mediator may feel it 
would be beneficial to include such 
third parties in all or a part of the 
mediation conference. 

F.S. §44.102(3) (1992) provides that 
most communications in mediation are 
confidential. The mediator must use 
discretion in determining whether to 
include third parties because their pres- 
ence may detract from the confiden- 
tiality of the process. 

The guardian ad litem (guardian) 
may wish to be included in mediation. 
F.S. §61.403(8) (1992) provides that 
the guardian shall submit his or her 
recommendations to the court regard- 
ing any agreement which affects the 
interest or welfare of the minor child 
within 10 days from the time the 
agreement is served upon the guard- 
ian. Whether the guardian is a party 
to the mediation and must sanction the 
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agreement is unclear. 

The guardian’s mandate is to make 
a recommendation to the court; there- 
fore, the premise of confidentiality in 
the mediation may be compromised. 
When submitting the recommendation, 
the guardian may not refer directly to 
matters discussed in the mediation. 
However, the guardian may be influ- 
enced by confidential issues discussed 
during the mediation process and this 
fact will be reflected indirectly in the 
guardian’s recommendations. 

In some mediation programs the 
guardian is usually present during the 
mediation and signs the agreement.?! 
At other times, the guardian is present 
during introductory statements and 
then leaves. If an agreement is reached, 
the guardian reviews the agreement. 
If the guardian does not agree with the 
mediation agreement, the guardian 
may inform the court of this dis- 
agreement. 

Other circuits, such as the Eighth 
Judicial Circuit, provide in the court’s 
order appointing the guardian that the 
guardian be a party to any agreement 
entered into on behalf of the child. The 
guardian ad litem program in Alachua 
County informs the mediation program 
director when the guardian feels his 
or her presence would be beneficial. In 
those instances, the guardian may be 
a party to the mediation. Regardless 
of participation, the guardian is given 
the opportunity to sign the agreement 
because of the nature of the court’s 
order appointing the guardian. 


Attorney Participation 
e Must the attorney attend the media- 
tion conference? 

Attorney attendance is not required 
by statute. The court in Frederick v. 
Sturgis, 598 So. 2d 94 (Fla. 5th DCA 
1992), found that attorneys may not 
be sanctioned for failing to appear. 
F.S. §44.1011(d) (1991) permits attor- 
neys to attend. Programs in Polk and 
Pinellas counties require attorney par- 
ticipation but not attendance when 
parties are mediating financial and 
property issues exclusively.22 The at- 
torneys may participate by either con- 
ference attendance or submission of a 
brief summary of the case. 

e If the attorney does not attend, can 
the attorney review the agreement? 

Fla. R. Civ. P. 1.740(f)(1) provides 
that if agreement is reached on any 
matter as a result of the mediation, the 


q 


agreement must be reduced to writing 
and signed by the parties and their 
attorneys if the attorneys are present. 
Then the agreement is submitted to 
the court. The rule further provides 
that if the party’s attorney is not pre- 
sent when the agreement is reached, 
the attorney has 10 days in which to 
submit a written objection to the agree- 
ment to the mediator, the parties, and 
opposing counsel. Furthermore, if the 
attorney fails to object within 10 days, 
the agreement is presumed accepted 
and the mediator will file the agree- 
ment with the court. 

e What if a client retains an attorney 
after signing a mediation agreement 
and then the attorney does not approve 
of the agreement? 

It appears that at present Fla. R. 
Civ. P. 1.740(f)(1) regarding attorney 
review applies only to persons who are 
represented at the time of the media- 
tion conference. Although there is no 
written caselaw on this point, Judge 
Frederick Smith of the Eighth Judicial 
Circuit recently confirmed this point 
of view in an oral ruling made in 
chambers. 

Thus, if a client was unrepresented 
and signed a mediation agreement 
which was filed with the court, the 
agreement will likely be binding. Fla. 
R. Civ. P. 1.740(2) provides the agree- 
ment is binding upon filing, “[w]hen 
court approval is not necessary.” If a 
client signed an agreement and later 
hired an attorney, the attorney may 
be faced with a binding agreement if 
the court has already approved the 
mediation agreement. If, however, the 
court has not approved the agreement 
and the attorney wishes to set aside a 
signed mediation agreement, the attor- 
ney should convince the court that the 
court’s approval was necessary, such 
approval was not obtained, and there- 
fore, the agreement is not binding.?% 

e Do attorneys have an obligation to 
advise clients of mediation? 

In Florida there is no explicit rule 
requiring attorneys to advise their 
clients of mediation. However, such 
advice is required in other jurisdictions 
and may be inferred from the Model 
Rules of Professional Responsibility. 
Professors Aronson and Weckstein have 
addressed the issue of whether lawyers 
in general have a professional respon- 
sibility to inform their clients of media- 
tion.24 They suggest that because of 
the many advantages of mediation, 


clients may expect their lawyers to 
discuss mediation. Furthermore, just 
as advocates may have an obligation 
to discuss settlement options, lawyers 
may have a similar obligation regard- 
ing mediation. 

Regarding the model rules, Aronson 
and Weckstein state: 
Model Rule 1.2(a) of the Model Rules of 
Professional Responsibility requires a law- 
yer to consult with a client as to the means 
by which the client’s objectives are to be 
pursued. The Comments add that “the law- 
yer should defer to the client regarding such 
questions as the expense to be incurred and 
concern for third persons who might be 
adversely affected.” Certainly exploration 
of use of Alternate Dispute Resolution (ADR) 
as a means of pursuing client objectives 
impacts on the expense to be incurred and 
may incorporate concern for third parties, 
for example, children in a marital dissolu- 
tion matter. 


In advising a client, a lawyer is not limited 
to strictly legal concerns. See RPC 2.1 
“Advice couched in narrowly legal terms 
may be of little value to a client, especially 
where practical considerations such as cost 
or effects on other people are prominent.” 
Consultation regarding ADR options can 
affect this broader advisory role of the 
lawyer. 


For reasons of this nature, two experienced 
family lawyers and mediators have taken 
the position that: “the lawyer’s duty to 
advise a [domestic relations] client about 
the option of private mediation is a key 
element of the family lawyer’s ethical re- 


sponsibility, and that the failure to do so 


could result in malpractice exposure. . . "5 


In a recently released set of recom- 
mended standards of conduct for family 
practitioners, the American Academy 
of Matrimonial Lawyers emphasized 
the knowledge and use of ADR.26 One 
standard provides that “[a]n attorney 
should be knowledgeable about alter- 
native ways to resolve matrimonial 
disputes. . . "27 

Lawyers too are accepting the con- 
cept of mediation. More than 150 law 
firms across the country have signed a 
statement that promises to encourage 
the use of ADR by their clients.28 These 
law firms promise that “the responsi- 
ble attorney will discuss with the client 
the availability of ADR procedures so 
the client can make an informed choice 
concerning resolution of the dispute.”29 

Furthermore, the Colorado Supreme 
Court recently adopted as part of its 
code of ethics the following: “In a 
matter involving or expected to involve 
litigation a lawyer should advise the 
client of alternative forms of dispute 
resolution which might reasonably be 


pursued to attempt to resolve the legal 
dispute or to reach the legal objective 
sought.”30 

Likewise, Canada has passed legisla- 
tion requiring lawyers to include state- 
ments that accompany the original 
petition and attest to their efforts for 
settlement and ADR.®! Though not 
required in Florida, the family law 
practitioner would be well advised to 
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inform clients of the availability of 
family mediation because it has proved 
to be a viable alternative to litigation. 


Conclusion 
In conclusion, family mediation is 
widespread in the State of Florida. 


If the Noise 
Coming From 
Next Door 
Were Loud 
Music, You’d 
Do Something 
About It. 


It’s not a private family matter. 
Every nine seconds another 
woman is beaten by her husband 
or boyfriend. And unless we all 
work together, it’s never going to 
stop. For information about how 
you can help stop domestic 
violence, call 1-800-777-1960. 


For Domestic Violence 


Family Violence Prevention Fund 


Through this mediation process an av- 
erage of 70 percent of the mediated 
dissolution cases reach agreement on 
all or most issues. Parties may be 
sanctioned if they do not appear at a 
court-ordered mediation; however, once 
physically present they cannot be forced 
to participate in mediation. 

The role of the family law attorney 
in mediation is varied. Attorneys may 
serve as mediators along with mental 
health professionals or accountants. 
Attorneys representing the parties in- 
volved in a family dispute may attend 
mediation, but their presence is not 
required. The Florida Rules of Civil 
Procedure provide that if the attorneys 
do not attend the mediation, they have 
10 days to review any agreement 
reached. Finally, although not man- 
dated by Florida statutes or rules, 
family law practitioners should inform 
their clients about the availability of 
mediation. It appears mediation will 
continue to expand in Florida and 
provide for families a successful alter- 
native to the litigation process. 0 
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REAL PROPERTY, PROBATE & TRUST LAW 


Common Law Equity Defeats 
Florida’s Homestead Exemption 


fter her former husband 
defaulted on their mar- 
riage dissolution settle- 
ment, Deborah Fishbein 
was awarded the family home.! Then, 
Palm Beach Savings & Loan Associa- 
tion attempted to foreclose on Mrs. 
Fishbein’s homestead.? Mrs. Fishbein 
discovered that without her knowl- 
edge, Mr. Fishbein had borrowed 
$1,200,000 from Palm Beach Savings 
& Loan Association, secured by a mort- 
gage on their home. To obtain the loan, 
Mr. Fishbein had forged his wife’s 
signature on notarized bank docu- 
ments.? Approximately $930,000 of the 
$1,200,000 loan was used to satisfy 
three preexisting mortgages and taxes 
on the property. Mrs. Fishbein was a 
party to one of the preexisting mort- 
gages and was aware of the other two. 
Mr. Fishbein later defaulted. Mrs. 
Fishbein possessed only a homestead 
interest in the family home, but she 
was not a party to her former hus- 
band’s fraud.4 However, her constitu- 
tional homestead interest failed to 
protect her against foreclosure. Apply- 
ing the doctrine of equitable subroga- 
tion, the Florida Supreme Court, in a 
four to three decision, granted the 
bank an equitable lien on Mrs. 
Fishbein’s homestead, which effectively 
forced her out of her home.5 

The decision in Palm Beach Savings 
& Loan Ass’n v. Fishbein, 619 So. 2d 
267 (Fla. 1993), is significant because 
it alters the balance between the his- 
torically sacred protection of the 
debtor’s homestead in Florida and the 
rights of creditors. It is the first deci- 
sion which expressly applies an 
equitable remedy to defeat homestead 
protection. As such, Fishbein marks a 
drastic change in Florida’s homestead 
law. This article will briefly discuss the 
historical background of homestead pro- 


Fishbein has 
established a 
disturbing 
precedent which 
makes Florida’s 
homestead 
exemption a tool of 
judicial discretion 


by Greta K. Kolcon 


tection from forced sale in Florida and 
the equitable remedies for unjust en- 
richment. This article will next discuss 
the effect of Fishbein, pointing out how 
it has exposed Florida’s homestead ex- 
emption to judicial erosion through 
improper use of equitable power. Fi- 
nally, this article will suggest that the 
Florida Supreme Court reevaluate its 
approach to cases involving constitu- 
tional homestead rights. 


Homestead Exemption 
From Forced Sale 

The homestead exemption from 
forced sale is a concept deeply en- 
trenched in Florida law. A uniquely 
American concept, Florida provided pro- 
tection of personal property necessary 
to support the family as early as 1843.6 
The first constitutional homestead ex- 
emption was passed by popular vote 
in 1868.7 Today, Art. X, §4 of the 
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Florida Constitution grants protection 
to homesteads from forced sale under 
judicial process. This exemption is 
part of a larger scheme of homestead 
protection which includes the restric- 
tion of one family member’s right to 
freely alienate or devise the home- 
stead,? the alteration of traditional 
intestacy rules to protect the family 
upon the descent of the homestead,1° 
and the prohibition of one family mem- 
ber’s unilateral waiver of homestead 
protection from forced sale.1 

The homestead exemption is based 
strictly on public policy concerns, with 
no regard for fairness or equity.!2 A 
survey of Florida law uncovers at least 
three policy goals behind homestead 
protection. First, it protects individu- 
als from utter destitution, which 
relieves the state’s burden of support- 
ing destitute families.13 Secondly, the 
homestead exemption increases family 
stability by providing a refuge from 
economic misfortune, which, in turn, 
enhances the welfare of the state.14 
Finally, it encourages property owner- 
ship and individual financial independ- 
ence.!5 In light of these goals, Florida 
courts have consistently applied the 
homestead exemption liberally in favor 
of the homestead claimant.!¢ Further, 
while the financial wealth of the 
homestead claimant and the value of 
the homestead could theoretically be 
used to decide whether policy goals are 
implicated in a particular case, Florida 
courts have consistently prohibited the 
consideration of such factors. 


Recognized Exceptions 

The Florida Constitution recognizes 
three exceptions to the homestead ex- 
emption. A homestead is not protected 
if a judgment for forced sale is based 
on 1) taxes or assessments, 2) the 
purchase of property, or 3) the im- 


provement or repair of the property.1® 
Florida courts traditionally require 
strict construction of these exceptions, 
and the Florida Supreme Court has 
refused the invitation to alter this rule 
of construction at least twice before.!9 

Commentators have continually criti- 
cized Florida’s homestead protection 
laws, principally due to resulting in- 
equities worked upon creditors.2° 
Meanwhile, the Florida Supreme Court 
has defended homestead protection, 
pointing out that the homestead ex- 
emption has been largely successful in 
achieving its important policy goals.?! 
The Florida Supreme Court has also 
established that whatever its political 
position may be, it is obligated to apply 
the Florida Constitution, not to change 
it.22 

In spite of creditors’ criticism, the 
Florida Legislature proposed an amend- 
ment to the Florida Constitution in 
1984 to further broaden homestead 
protection.2° Prior to the amendment, 
only the “head of the family” was 
entitled to claim homestead protec- 
tion.24 Passed by popular vote in 1985, 
the amendment allows any “natural 
person” to claim the homestead exemp- 
tion, extending constitutional home- 
stead protection to single persons who 
might not qualify under the “head of 
the household” test.25 Prior to the 1985 
amendment, creditors often attempted 
to reach homestead property by prov- 
ing that the homestead claimant was 
not the head of the family. With this 
approach no longer available, creditors 
looked for alternative ways to chal- 
lenge homestead protection claims, 
including the use of equitable concepts 
such as unjust enrichment. 


Equitable Remedies 
for Unjust Enrichment 

Unjust enrichment exists if a person 
has received a benefit, and if retention 
of that benefit would be unjust.26 Two 
equitable remedies designed to remedy 
unjust enrichment are particularly re- 
levant to this discussion: equitable liens 
and equitable subrogation.27 As with 
the use of all equitable remedies, these 
remedies are only proper when there 
is no remedy at law.28 Intended to have 
wide application,2? these remedial de- 
vices are applied to achieve right and 
to serve justice considering the totality 
of the relations between parties to a 
particular case.3° 

Equitable liens are based on the 


doctrine of estoppel.3! Loosely defined, 
an equitable lien is an encumbrance 
upon property.22 The owner of the 
property retains possession.33 However, 
the holder of the equitable lien has a 
special right over the property, which 
entitles the holder to proceed in equity 
against it.34 The property may be sold 
or sequestered by court order with its 
proceeds applied toward the holder of 
the lien.55 Equitable liens arise either 
under a written contract or by the 
declaration of a court of equity. Fraud 
or misrepresentation is not a prerequi- 
site to the application of an equitable 
lien, but before a party is entitled to 
an equitable lien based on equitable 
estoppel, that party must prove some 
sort of “affirmative deception.”27 

Equitable subrogation, a sister rem- 
edy to the equitable lien, places one 
party to whom a particular right does 
not legally belong in the position of the 
right’s legal owner.°8 The new right 
cannot be larger or different than the 
original right.29 Parties to a written 
contract may expressly create subroga- 
tion or a court may imply subrogation*® 
by disregarding the form of a transac- 
tion if equity so requires.*! 


Whether Equitable Remedies 
May Defeat the Exemption 

Excluding cases between spouses 
which involve dissolution of marriage, 
Florida cases that have explored the 
application of equitable remedies for 
unjust enrichment to homestead prop- 
erty disputes have taken one of two 
approaches. The first approach never 
allows equitable remedies to defeat 
homestead rights. The second approach 
allows the use of equitable remedies 
only when fraud exists. 

In 1917, the Florida Supreme Court 
established that the homestead exemp- 
tion applies not only to formal process, 
but also to any judicial proceeding 
which seeks the appropriation of the 
homestead to the payment of debts, 
whether in law or equity.42 Thus, the 
homestead exemption could not be ef- 
fected by equitable principles.*? In a 
recent case which took this approach, 
a creditor attempted to reach the 
homestead of a decedent who had re- 
sided with her three adult children, 
none of whom depended upon her for 
support. The creditors argued that al- 
lowing the homestead to pass free and 
clear to financially independent adult 
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heirs would grant them a windfall.*4 
The Florida Supreme Court rejected 
this equitable argument, stating: “The 
homestead protection has never been 
based on principles of equity, . . . but 
has always been extended to the home- 
steader and, after his or her death, to 
the heirs whether the homestead was 
a twenty-two room mansion or a two- 
room hut.”45 

Instead of an issue of fairness, the 
homestead exemption represents a pol- 
icy decision by the general populace to 
sacrifice just demands in favor of pre- 
serving the homestead.** Under this 
first approach, such a policy decision 
does not yield in any way to principles 
of equity. 

The second approach allows the im- 
position of certain equitable remedies 
on homestead property when some- 
thing loosely termed “fraud” exists.47 
The Florida Supreme Court has re- 
peatedly stated that “the law should 
not be so applied as to make it an 
instrument of fraud or imposition upon 
creditors:”48 When the homestead claim- 
ant is also the perpetrator of fraud, 
Florida courts have allowed equitable 
remedies to defeat the homestead ex- 
emption.*9 In a few cases, Florida courts 
have used equitable remedies to defeat 
the homestead exemption to the detri- 
ment of both the perpetrator of the 
fraud and the perpetrator’s spouse, but 
only when the spouse was aware of the 
fraud throughout the course of the 
perpetrator’s conduct.5° Thus, under 
the second approach, equitable reme- 
dies may be applied to defeat the 
homestead exemption when the home- 
stead beneficiaries are involved in 
fraudulent activity. 

Florida Supreme Court precedent sup- 
ports each of these two approaches to 
the application of equitable remedies 
to disputes involving homestead rights, 
yet they are irreconcilable. The conflict 
between these approaches centers on 
the question of which legal power is 
superior: constitutional homestead pro- 
tection or common law equity. 


The Fishbein Decision 

In Palm Beach Savings & Loan Asso- 
ciation v. Fishbein, 619 So. 2d 267 (Fla. 
1993), the bank asserted that it stood 
in the shoes of prior lienholders, who 
could have foreclosed on the homestead 
under a constitutional exception to 
homestead exemption. Therefore, the 
bank argued, it could enforce the lien 
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against the homestead through equita- 
ble subrogation.5! Mrs. Fishbein argued 
that the bank’s claim did not fall within 
an express exception to the homestead 
protection provisions, and, therefore, 
the Florida Constitution protected her 
homestead from the bank’s claim.52 

The Fishbein court rejected home- 
stead protection as an absolute defense 
to the imposition of an equitable lien.5* 
Further, it found that a lien might be 
enforced against homestead property 
even if it does not expressly fall within 
a constitutional exception. Instead, an 
equitable remedy could be fashioned 
in the “spirit of the exceptions” to the 
constitutional homestead provision. 
Combining these propositions, the 
Fishbein court held that equitable liens 
may be imposed on homestead prop- 
erty where equity demands, even 
beyond the plain language of the Flor- 
ida Constitution.*4 

The Fishbein court was not swayed 
by Mrs. Fishbein’s innocence of wrong- 
doing. It rejected the argument that 
an equitable lien cannot be imposed 
unless there was fraudulent conduct 
on behalf of the beneficiary claiming 
homestead protection. The Fishbein 
court found Mrs. Fishbein would be in 
no worse position than she would have 
been if Mr. Fishbein had not obtained 
the fraudulent loan and that Mrs. 
Fishbein was not entitled to an eco- 
nomic windfall at the bank’s expense.*> 
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The dissent strictly construed the 
language of the Florida Constitution, 
accusing the majority of rewriting Art. 
X, §4 by adding a fourth exception to 
the homestead exemption for anything 
in the “spirit of the exception.”®6 This, 
it concluded, is a “clear violation of the 
constitution.”5? The dissent argued that 
the Florida Supreme Court had previ- 
ously rejected a similar equitable 
argument in favor of protecting a 
homestead claimant and had specifi- 


cally rejected the concept that a 


subsequent lender could be equitably 
subrogated into a constitutional excep- 
tion.58 Based on these criticisms, the 
dissent stated that it would have pro- 
tected Mrs. Fishbein’s homestead 
interest from foreclosure.®? 


The Immediate 
Results of Fishbein 

The immediate result of Fishbein is 
that creditors who do not expressly fall 
within a constitutional exception to the 
homestead exemption may defeat 
homestead claimants through equita- 
ble subrogation. Although this might 
appear to increase the likelihood of 
recovery for creditors in foreclosure 
proceedings, the overall impact on the 
balance of power between creditors and 
homestead claimants may be minimal 
because of the limitations inherent in 
the doctrine itself. For a creditor to 
successfully avoid homestead protec- 
tion through equitable subrogation, the 
creditor must have a predecessor who 
originally fell within a constitutional 
exception. Further, the creditor must 
prove that its funds were used to pay 
the lien of the previous party. There- 
fore, problems of proof may limit the 
application of equitable subrogation in 
some cases. 

The greater impact of Fishbein lies 
in its substitution of equitable princi- 
ples for traditional legal analysis and 
its failure to define parameters for the 
use of equity to defeat homestead rights. 
Fishbein applied equitable subrogation 
to the constitutional exception relating 
to the acquisition of homestead prop- 
erty. However, the same concept may 
be applied to the constitutional excep- 
tion relating to liens based on the 
improvement of the homestead prop- 
erty. In addition, the application of 
equitable remedies to prevent unjust 
enrichment may allow the use of other 
equitable remedies, such as the con- 
structive trust. Further, the court did 


q 
q 


not limit the use of equitable remedies 
to cases involving unjust enrichment. 
Thus, any number of other equitable 
doctrines may apply to defeat home- 
stead rights. In short, Fishbein invites 
creditors to develop the use of equita- 
ble concepts as a means of limiting 
homestead protection. 

The application of equitable reme- 
dies to homestead may be viewed as a 
way of limiting the expansive nature 
of the 1985 homestead exemption amend- 
ment or as a needed response to the 
continuing criticism of creditors. How- 
ever, the legal propriety of using equity 
to defeat a constitutional property right 
must be critically examined, especially 
in light of the traditional purposes of 
the homestead exemption. 

Historically, a court’s equitable power 
was understood to be a dangerous but 
essential power.®! If equity became too 
flexible, it could easily become a cover 
for arbitrary judicial discretion, based 
only on the conscience of a particular 
judge.®2 Thus, the restrictions of pre- 
cedent and principle were of utmost 
importance.®8 Early on, the Florida 
Supreme Court recognized that equita- 
ble remedies are not limitless.®* At the 
same time, Florida courts have the 
power to depart from precedent to 
“vindicate other principles of law or to 
remedy continued injustice.” In re- 
cent years, the continued tension 
between the need to set limits on the 
power of equity and the need to retain 
flexibility has been resolved in favor 
of the courts’ increased use of equity.® 


Why Equity Defeated the 
Homestead Exemption 

The reason for the court’s abandon- 
ment of traditional legal analysis in 
Fishbein in favor of equitable princi- 
ples appears to be the result of the 
majority’s preoccupation with economic 
considerations. The majority justified 
its opinion with the trial court’s finding 
that Mrs. Fishbein would be in no 
worse position upon foreclosure than 
she would have been if no fraudulent 
loan was made and the original mort- 
gage holder had instituted foreclosure 
proceedings. While this may have been 
true, that distinction has been histori- 
cally irrelevant when it comes to the 
homestead. 

Palm Beach Savings & Loan Asso- 
ciation phrased its argument in terms 
of economics, and argued for relief 
based on Mrs. Fishbein’s unjust enrich- 


ment. Unjust enrichment is, at bottom, 
an economic concern. Thus, the court 
may not have consciously decided to 
approach Fishbein from an economic 
perspective, but may have simply 
adopted the petitioner’s argument. 
When a court is primarily concerned 
with economic fairness, an economic 
analysis may be appropriate.®? In 
Fishbein, the court weighed the bank’s 
loss against Mrs. Fishbein’s gain, and 
factored in the bank’s negligence in 
failing to prevent or recognize Mr. 
Fishbein’s fraud. Based on these eco- 
nomic factors, the Fishbein court made 
its decision to equitably subrogate the 
bank to the original purchase money 
mortgagor, and imposed an equitable 
lien. 

While an economic analysis which 
weighs costs and benefits may be the 
dominant jurisprudential tool of the 
future,®* and may be a useful tool in 
constitutional cases, such economic bal- 
ancing poses a threat to individual 
rights.® Fishbein provides an excellent 
example. In Fishbein, two family mem- 
bers each had a homestead interest in 
the same property.” These constitu- 
tional homestead rights preexisted Mr. 
Fishbein’s fraudulent acts. While Mr. 
Fishbein’s fraud enabled the courts to 
impose equitable remedies to defeat his 
homestead rights, Mrs. Fishbein took 
no action to waive her homestead 
rights.71 Yet Mrs. Fishbein’s preex- 
isting homestead rights were sacrificed 
by the Florida Supreme Court simply 
by shifting from a legal analysis to an 
economic analysis. 

The crucial problem in employing 
an economic analysis in adjudicating 
constitutional rights is valuation. Con- 
stitutional rights are difficult, if not 
impossible, to value, because our most 
important values lack a market and 
cannot be assigned a price.?2 When 
there are no concrete quantifying fac- 
tors, the economic analyst tends to 
substitute the analyst’s subjective val- 
ues for these rights.72 The result is 
often to undervalue rights or to mask 
the real value choices that must be 
made.’4 Further, using an economic 
analysis to determine rights, such as 
homestead rights, may be an impossi- 
ble endeavor.”> This is because the 
determination of rights is a prerequi- 
site to setting forth the economic 
equation, and costs and benefits are 
only derivative conclusions.”6 

If the right is modified, it will affect 


the basic wealth allocation between 
classes. However, a cost-benefit ap- 
proach operates only after the basic 
wealth allocation has been deter- 
mined.77 Even proponents of cost- 
benefit analysis admit that such an 
analysis may be less relevant for judges 
than for legislators, because judges 
must often make decisions involving 
preexisting moral or legal rights.78 
These difficulties are at the heart of 
one judge’s argument that neither the 
law of economics, statistical analysis, 
nor cost-benefit analysis is proper in 
determining a constitutional issue 
when precedent exists.79 

With the pervasive influence of eco- 
nomic analysis in legal culture today,®° 
Florida courts are urged to remember 
that it is only one relatively new method 
of analysis, and that it has its own 
inherent biases.8! If the legal use of 
economic theory is to be controlled, 
courts must recognize its influence and 
consciously limit its application. Oth- 
erwise, unlimited economic-based 
equity threatens to turn not only Flor- 
ida’s homestead exemption, but all 
constitutional rights, into relative 
rights, with legal principles serving 
only as secondary aids. This result is 
unsound, not only because the courts 
were never intended to have such arbi- 
trary powers, but because such broad 
discretion develops stark inconsisten- 
cies in the law,82 which undermine the 
entire system of justice. In short, while 
constitutionally protected rights may 
not be absolute, they should withstand 
equitable challenge. 


Conclusion 

While achieving a limited victory for 
creditors, Fishbein strikes a serious 
blow to constitutional homestead pro- 
tection and casts doubt on the future 
of the homestead exemption. The 
Fishbein court succeeded in preventing 
Mrs. Fishbein’s unjust enrichment, but 
in doing so, the Florida Supreme Court 
asserted the supremacy of its equitable 
powers over the constitutional rights 
of Floridians. Further, the Fishbein 
court’s assertion of equitable power 
was based on economic considerations 
which have a questionable place in the 
adjudication of constitutional rights. 
Fishbein has established a disturbing 
precedent which makes Florida’s 
homestead exemption a tool of judicial 
discretion. This drastic change in 
homestead law threatens to erode the 
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efficiency and validity of the homestead 
exemption as a constitutional right.0 
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anguage as an integral 
component of national ori- 
gin has become an impor- 
tant issue in our increas- 
ingly multi-cultural nation. Many 
states have, by constitutional amend- 
ment or statute, designated English 
as their official language.! The chang- 
ing demographics in the American work 
force? will force many employers to 
confront the issue of language in the 
workplace—whether it is English-only 
rules or fluency requirements.? In 
either event, an employer adopting a 
language rule will likely risk litigation. 
The U.S. Supreme Court has re- 
cently refused to address an issue of 
critical importance, particularly for em- 
ployers of large multilingual, multira- 
cial work forces: whether English-only 
work rules are per se discriminatory. 
The denial of certiorari to Garcia v. 
Spun Steak Co., 998 F.2d 1480, reh’g 
denied, 13 F.3d 296 (9th Cir. 1993), 
cert. denied, 114 S. Ct. 2726 (1994), in 
which a divided panel of the Ninth 
Circuit, despite EEOC guidelines to 
the contrary, refused to hold that Eng- 
lish-only rules were presumptively dis- 
criminatory, leaves this issue unre- 
solved. Employers adopting English- 
only rules now have some legal support 
for such rules, but they will certainly 
face challenges to those rules by the 
EEOC and its state and local counter- 
parts.4 


Language and National Origin 
English-only work rules are typically 
challenged as violative of Title VII's 
prohibition against national origin dis- 
crimination.5 While the U.S. Supreme 
Court has yet to address directly the 
issue of discriminatory classification 
on the basis of language, it has ruled 
that a language group can be a pro- 
tected group for equal protection pur- 
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panes Thus, a plaintiff is much more likely 
to assert disparate impact. Under the 
disparate impact theory, the plaintiff 
must identify a seemingly neutral prac- 
tice or policy which has a significantly 
The proposed EEOC adverse impact on persons of a pro- 
“ 2 tected class. Once the prima facie case 

& uidelines on is established, the burden then shifts 
harassment umpose to the employer to demonstrate the 
. challenged policy is “consistent with 

br oad duties upon business necessity.”!° Proof of discrimi- 


employers to natory intent, under disparate impact, 
main tain is irrelevant.!! 


id The EEOC Guidelines 
harassment fi den Garcia v. Gloor, 618 F.2d 264 (5th 


work environments | cir. 1980), cert. denied, 449 U.S. 1113 
(1981), was the first federal appellate 
decision to address the issue of English- 
only work rules. In that case, the Fifth 
Circuit upheld such a rule as it applied 
‘ to bilingual employees, stating that it 
by Elizabeth Pryor Johnson only prevented those employees from 
exercising “a preference to converse in 
and Frank Burt Spanish” and did not constitute na- 
tional origin discrimination. Id. at 271. 
poses in the area of peremptory jury Shortly after the Fifth Circuit issued 
challenges. And, the Ninth Circuit, its opinion in Garcia v. Gloor, the 
at least prior to Garcia v. Spun Steak, EEOC issued its guidelines on English- 
had, in several cases, equated classifi- only policies.12 The EEOC guidelines 
cation on the basis of language group provide that an employee meets a prima 
with classification on the basis of na- facie case merely by showing the exis- 
tional origin.” Although Title VII does tence of a broad English-only policy.!% 
not specifically prohibit English-only The EEOC had concluded that any rule 
rules, the EEOC has concluded that requiring that English be spoken at all 
“(tlhe primary language of an indi- times was “a burdensome term and 
vidual is often an essential national condition of employment.” Such rules 
origin characteristic,’ and, hence, a are presumptively invalid and will be 
broadly worded rule may “create an _ closely scrutinized.!4 Indeed, the EEOC 
atmosphere of inferiority, isolation and has stated that “there will rarely, if 
intimidation.”6 ever, be a need for an absolute prohibi- 
Although a plaintiff could challenge tion against speaking any language 
an English-only work rule under the other than English at all times and at 
disparate treatment theory,? which as- all places in the workplace.”!5 Under 
serts intentional discrimination, this the guidelines, limited English-only 
theory requires the plaintiff to prove rules will be upheld only where justi- 
discriminatory motive by the employer. fied by business necessity.1® 
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Garcia v. Spun Steak Co. 

In 1993, in a divided opinion, a 
three-judge panel of the Ninth Circuit 
rejected the EEOC guidelines!”? and 
refused to infer that a company’s lim- 
ited English-only rule had a disparate 
impact on that company’s bilingual 
workers in the absence of proof of 
discriminatory effect. Garcia v. Spun 
Steak Co., 998 F.2d 1480. Thus, the 
court held that a plaintiff challenging 
such a rule must prove the alleged 
discriminatory effect before the burden 
will shift to the employer to provide a 
business justification for the rule. Id. 
at 1485. Although the employer had 
presented evidence that its policy!® 
was implemented in response to com- 
plaints that some workers were harass- 
ing and insulting others in a language 
they could not understand,!9 the court 
never reached the issue of business 
necessity. Because the plaintiffs had 
presented no evidence other than “con- 
clusory statements that the policy[ ] 
contributed to an atmosphere of ‘isola- 
tion, inferiority or intimidation)” id. 
at 1489, the court concluded that no 
prima facie case had been made. While 
acknowledging that discriminatory im- 
pact may be shown where there is 
other evidence of discriminatory be- 
havior or where the rules are strictly 
enforced in a harassing manner, the 
court held that each court must exam- 
ine the totality of the circumstances. 
Id. 

The petition for rehearing en banc 
was denied, over a stinging dissent,?° 
and a petition for certiorari was filed. 


In considering the petition, the Su- 
preme Court invited the Department 
of Justice to defend the EEOC guide- 
lines. Amici curiae briefs were filed by 
the ACLU, the National Asian Pacific 
American Legal Consortium, and the 
Mexican American Legal Defense and 
Educational Fund urging approval of 
the guidelines. The Supreme Court 
subsequently denied certiorari, leaving 
the issue unresolved. In its amicus 
brief, the United States warned that 
the denial of certiorari would force the 
EEOC to either renounce its guidelines 
or develop one enforcement policy in 
the Ninth Circuit (and perhaps the 
Fifth and 11th) and another for the 
remaining circuits.?! 


Current Status of 
English-only Rules 

In Garcia v. Spun Steak Co., 998 
F.2d at 1487-88, the Ninth Circuit 
noted with approval the preguidelines 
analysis of the Fifth Circuit in Garcia 
v. Gloor, in which the court refused to 
find that English-only rules had a 
disparate impact on bilingual employ- 
ees. While the Fifth Circuit decision 
was issued prior to the EEOC guide- 
lines, its analysis is now significantly 
bolstered by the Ninth Circuit’s recent 
decision. Moreover, Garcia v. Gloor is 
binding precedent in the 11th Cir- 
cuit.22 But whether the Fifth and 11th 
circuits will follow the post-guideline 
Garcia v. Spun Steak analysis remains 
to be seen. 

Whether or not a court accepts the 
EEOC guidelines, an employer who 


“On second thought, let's not plea bargain.” 
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adopts an English-only rule should 
make sure the rule is narrowly written 
so as to prohibit non-English speaking 
during work time only. Thus, the rule 
should specifically provide that em- 
ployees are free to speak any language 
they choose during breaks or meals. 
An even more limited rule might pro- 
vide that English be spoken while 
performing job duties. One particular 
language should not be singled out for 
prohibition. As a practical matter, the 
rule should not be strictly enforced in 
that employees should not be harshly 
disciplined for minor infractions. Even 
the court in Garcia v. Spun Steak 
cautioned against “draconian” enforce- 
ment amounting to harassment.23 The 
rule, of course, should be widely publi- 
cized to all employees, as well as the 
consequences of violating the rule.24 


Business Necessity 

It is clear that the EEOC will con- 
strue the defense of business necessity 
very narrowly. Business necessity, for 
instance, does not include customer 
preference.”5 Indeed, safety considera- 
tions appear to be the only justification 
the EEOC will accept.?6 

Employers have argued that the prom- 
ulgation of an English-only work rule 
promotes racial harmony. In essence, 
the argument is that employers must 
be able to ensure that workplaces are 
free of discriminatory remarks, which, 
if made in languages the supervisor or 
coworker cannot understand, cannot 
be monitored. In the past, this argu- 
ment has met with mixed success,?7 
and the EEOC has explicitly rejected 
it as a business justification.28 The 
argument’s validity, however, has been 
significantly strengthened by the 
EEOC’s proposed rules on harassment29 
and recent caselaw. 

A district court recently held that 
an English-speaking worker may have 
a viable Title VII claim if she could 
show that her coworkers harassed her 
by consistently speaking a foreign lan- 
guage she did not understand. McNeil 
v. Aquilos, 831 F. Supp. 1079 (S.D.N.Y. 
1993). The plaintiff in that case was 
an English-speaking African-American 
who alleged that her hospital employer 
permitted Filipino-American cowork- 
ers to speak Tagalog in the workplace 
which had the effect of isolating and 
harassing her. 

Noting the “troubling” nature of the 
issue, id. at 1081, the court permitted 


the Title VII national origin claim to 
go to trial. Thus, an employer can 
argue that, without an English-only 
work rule, it is caught in a catch-22 
with no means of monitoring poten- 
tially discriminatory conduct. This ar- 
gument has particular force if the 
EEOC adopts its proposed rules on 
harassment. 

The EEOC has recently issued pro- 
posed guidelines on harassment based 
on race, color, religion, gender, na- 
tional origin, age, or disability. If 
adopted, these guidelines will super- 
sede the EEOC guidelines on discrimi- 
nation because of national origin.®° 
Reaffirming that an employee has a 
right, under Title VII, “to work in an 
environment free from discriminatory 
intimidation, insult, and ridicule)’?! 
the proposed guidelines impose an af- 
firmative duty on the employer to pro- 
vide such an environment. 

As under the previously adopted na- 
tional origin guidelines, unlawful har- 
assment is defined as conduct which: 
i) has the purpose or effect of creating 
an intimidating, hostile, or offensive 
work environment; ii) has the purpose 
or effect of unreasonably interfering 
with an individual’s work performance; 
or iii) otherwise adversely affects an 
individual’s employment opportuni- 
ties.32, However, under the proposed 
guidelines, an employee would have 
standing to challenge an alleged 
abusive work environment even if the 
employee is not the direct target of the 
abuse.33 As under the national origin 
guidelines, an employer will be liable 
for harassing conduct by a supervisor 
or a coworker when it knew or should 
have known of the conduct and failed 
to take immediate action.*4 Under the 
new guidelines, however, apparent 
authority by a supervisor will be estab- 
lished when an employer fails to adopt 
an explicit policy against harassment 
and a complaint procedure. Employers 
may also be liable for the acts of 
nonemployees.*> 

Thus, the proposed guidelines im- 
pose broad duties upon employers to 
maintain harassment-free work envi- 
ronments. Arguably, English-only work 
rules are virtually mandated by these 
guidelines. Otherwise, monolingual su- 
pervisors will be unable to ensure that 
slurs and epithets are banned from the 
workplace. Although the EEOC claims 
that employee fears that coworkers are 
ridiculing or insulting them are un- 


Thus, an employer 
can argue that, 
without an English- 
only work rule, it is 
caught in a catch-22 
with no means of 
monitoring 
potentially 
discriminatory 
conduct 


founded,*6 employers have found other- 
wise.37 


Bilingual and Non-English 
Speaking Employees 

One major outstanding issue is how 
a court would treat a challenge to an 
English-only rule by a non-English 
speaking employee.*® In the decisions 
upholding such rules, the plaintiffs 
were bilingual and the courts noted the 
ease of compliance.*? Indeed, one em- 
ployer has argued that the Title VII 
prohibition on national origin discrimi- 
nation simply does not apply to lan- 
guage rules implemented in a bilingual 
work force.4° In any event, a quite 
different result may apply when the 
plaintiff cannot comply, and the practi- 
cal effect would be that the employee 
could not converse on the job at all. 
One way to avoid this result would be 
simply to exempt the employee from 
the rule so as to permit discussion of 
work-related issues in the employee’s 
native tongue with a supervisor or 
coworkers, when necessary. The court 
in Garcia v. Spun Steak acknowledged 
that such a rule might have an adverse 
impact on non-English speaking em- 
ployees, but noted that the company 
did not require compliance under those 
circumstances.*! 


Conclusion 

Carefully drafted English-only work 
rules now enjoy some legal support, 
and, at least in the Ninth, and perhaps 
in the Fifth and 11th circuits as well, 
such rules will not be deemed pre- 
sumptively invalid. Now, in those cir- 
cuits, plaintiffs, like plaintiffs in every 
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other Title VII disparate impact case, 
will bear the burden of proving dis- 
criminatory impact. Employers, how- 
ever, should be aware that the EEOC 
will probably continue to “closely 
scrutinize” these rules and demand 
substantial evidentiary support for a 
claim of business necessity. 0 


1E.g., Ata. Const. amend. 509; Ariz. 
Const. art. XXVIII; Cauir. Const. art. III, 
§6; CoLo. Const. art. II, §30a; Fia. Const. 
art. II, §9; Nes. Const. art. I, §27; ILL. ANN. 
Star. ch. 5, 9460/20 (Smith-Hurd 1993); 
Inp. Cope Ann. §1-2-10-1 (West Supp. 1993). 
See also Hawan Const. art. XV, §4 (designat- 
ing both English and Hawaiian as the 
official language). The Dade County Com- 
mission recently repealed a 1980 ordinance 
restricting the use of funds for promotion 
of or use of language and cultures other 
than English. Merropotitan DapE County, 
ORDINANCE 93-46 (May 18, 1993) (repealing 
ORDINANCE 2-11.18). 

2In the 1990 census, more than 31.8 
million (14 percent of the nation’s popula- 
tion over 50) said they spoke a language 
other than English at home, compared with 
23.1 million (11 percent) a decade earlier. 
After English, Spanish was the most com- 
mon language. Over half (17.3 million) of 
those who said they spoke a language other 
than English at home reported in the 1990 
census that they spoke Spanish. Americans 
Speaking Language Other Than English, 
RN 05 99 02 120 Census User News §05 
(Sept. 21, 1993). 

3 Although beyond the scope of this arti- 
cle, the Dade County Commission has re- 
cently approved guidelines written by the 
Dade County Equal Opportunity Employ- 
ment Board on fluency requirements. Em- 
ployers who have such requirements will 
have two general defenses: i) safe and 
efficient operation of the business, and ii) 
the language requirement is necessary to 
the performance of the essence of the busi- 
ness. The guidelines specifically reject the 
preference of coworkers as a business neces- 
sity and customer preference will be re- 
viewed very carefully. GumDELINES For LaN- 
GUAGE POLICIES IN THE WORKPLACE, adopted 
by Dade County Board of County Commis- 
sioners Resolution R-471-91 (May 7, 1991). 

4Since 1986, the EEOC has challenged 
English-only requirements in nine cases. 
Eight of those cases have settled, with the 
employer agreeing to eliminate the rule. 
Brief for the United States as Amicus Cu- 
riae at 9 and n.1, Garcia v. Spun Steak, 62 
U.S.L.W. 3555 (Jan. 27, 1994) (No. 93- 
1222). Currently, there are approximately 
120 active charges against 67 different 
employers who have imposed English-only 
rules. Id. at 15. 

5 42 U.S.C. §2000e-2(a). National origin 
discrimination includes “denial of equal em- 
ployment opportunity . . . because an indi- 
vidual hasthe. . . linguistic characteristics 
of a national origin group.” 29 C.F.R. §1606.1 
(1992). 

6 Hernandez v. New York, 500 U.S. 352 


(1991). 

7 E.g., Olagues v. Russoniello, 797 F.2d 
1511, 1520-21 (1986), vacated as moot, 832 
F.2d 131 (9th Cir. 1987); Gutierrez v. Mu- 
nicipal Court of Southeast Judicial Dist., 
838 F.2d 1031 (9th Cir. 1988), vacated as 
moot, 490 U.S. 1016 (1989). 

8 29 C.F.R. §1606.7(a). 

9 See Dimaranan v. Pomona Valley Hosp., 
775 F. Supp. 338, 343-45 (C.D. Cal. 1991) 
(concluding that hospital’s temporary prohi- 
bition against the use of Tagalog by Filipino 
nurses was not the result of racial animus 
but rather a response to managerial 
problems due to lack of cohesion and com- 
munication among the staff), opinion with- 
drawn from publication, 1993 WL 326 559 
(No. 89-4299 ER (JRX)) (C.D. Cal. 1993). 

10 42 U.S.C. §2000e-2(k)(1)(A). 

11 Griggs v. Duke Power Co., 401 U.S. 424 
(1971). 

12 At least one judge has surmised that 
the guidelines were issued as a direct re- 
sponse to the Garcia v. Gloor decision. See 
Garcia v. Spun Steak Co., 13 F.3d 296, 299 
n.5 (9th Cir. 1993) (Reinhardt, J., dis- 
senting from denial of reh’g en banc). 

13 See 29 C.F.R. §1606.7(a). 
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14 Td. §1606.7(a) (footnote omitted). 

15 Decision 81-25, 27 Fair Empl. Prac. 
Cas. (BNA) 1820, 1822 (EEOC 1981) (foot- 
note omitted). 

16 29 C.F.R. §1606.7(b). The Civil Rights 
Act of 1991 statutorily reversed the Su- 
preme Court’s 1989 ruling in Wards Cove 
Packing Co. v. Atonio, 490 U.S. 642 (1989), 
that the defendant’s burden on the “busi- 
ness necessity” defense is only one of pro- 
duction. The act amends Title VII to provide 
that when a plaintiff establishes a prima 
facie case, the full burden of proof shifts to 
the defendant who must demonstrate busi- 
ness necessity in order to avoid liability. 42 
U.S.C. §2000e-2(k)(1)(A). 

17The Spun Steak panel decision to ig- 
nore the guidelines is remarkable in light 
of the Supreme Court’s well-settled position 
that EEOC guidelines “constitute ‘the ad- 
ministrative interpretation of [Title VII] by 
the enforcing agency; and [that] conse- 
quently they are ‘entitled to great defer- 
ence.” Albemarle Paper Co. v. Moody, 422 
U.S. 405, 431 (1975) (quoting Griggs v. 
Duke Power Co., 401 U.S. 424, 433-434 
(1971)). See also Espinoza v. Farah Mtg. 
Co., 414 U.S. 86, 94 (1973) (EEOC guideline 
entitled to deference unless “there are ‘com- 
pelling indications that it is wrong’ ”); Nash 
v. Consolidated City of Jacksonville, 837 
F.2d 1534, 1537 n.6 (11th Cir. 1988) (“EEOC 
guidelines, though not substantive regula- 
tions promulgated pursuant to procedures 
established by Congress, ‘are entitled to 
great deference’”); Sparks v. Pilot Freight 
Carriers, Inc., 830 F.2d 1554, 1560 n.8 (11th 
Cir. 1987) (“EEOC guidelines. . . are enti- 
tled to great deference”). Cf. Tyler v. Vick- 
ery, 517 F.2d 1089, 1098 (5th Cir. 1975) (in 
constitutional analysis, “EEOC guidelines 
... do not carry similar weight in 
interpreting the minimum commands of the 
fourteenth amendment”). 

18 The rule at issue provided as follows: 
“{I]t is hereafter the policy of this company 
that only English will be spoken in connec- 
tion with work. During lunch, breaks, and 
employees’ own time, they are obviously 
free to speak Spanish if they wish. However, 
we urge all of you not to use your fluency 
in Spanish in a fashion which may lead 
other employees to suffer humiliation.” 

Id. at 1483. 

19 Specifically, the employer had received 
complaints that two employees had made 
derogatory, racist comments in Spanish 
about two coworkers, one of whom was 
African-American and the other Chinese- 
American. Id. 

20 Garcia v. Spun Steak Co., 998 F.2d 
1480, reh’g denied, 13 F.3d 296 (9th Cir. 
1993). In his dissent from the denial of 
rehearing en banc, Judge Reinhardt stated, 
inter alia, that the panel decision “disrupts 
the uniform national application of an im- 
portant EEOC Guideline, . . . and allows 
two [Ninth Circuit] judges to substitute 
their policy views regarding the subject of 
national-origin discrimination for the 
EEOC’s experienced, reasoned and expert 
judgment.” Id. at 302. 

21 Brief for the United States at 15. 

22 Garcia v. Gloor was decided prior to the 
circuit split. Bonner v. Prichard, 661 F.2d 
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1206, 1207 (11th Cir. 1981). 

23 Garcia v. Spun Steak Co., 998 F.2d at 
1489. See Saucedo v. Brothers Well Serv., 
Inc., 464 F. Supp. 919, 921 (S.D. Tex. 1979) 
(although approving of safety justification 
for rule, automatic termination for two 
Spanish words suggested discriminatory 
treatment). 

2499 C.F.R. §1606.7(c). See Decision 81- 
25, 27 Fair Empl. Prac. Cas. (BNA) at 1822 
n.2 (violation of Title VII occurs when 
employer fails to meet requirements of busi- 
ness necessity and notice). 

25 Decision 81-25, 27 Fair Empl. Prac. 
Cas. (BNA) at 1821-22. 

26 Decision 83-7, 31 Fair Empl. Prac. Cas. 
(BNA) 1861, 1862 (EEOC 1983). Indeed, the 
rule approved in this case was extremely 
narrow: it applied only to certain employees 
in certain areas and to all employees during 
emergencies. It did not apply to casual 
conversations while employees were not 
performing work duties. See 2 EEOC Com. 
PLIANCE ManuaL (BNA) §623.0012 (Aug. 6, 
1984) (English-only rule would be appropri- 
ate in jobs in which failure to maintain close 
communication among employees could re- 
sult in injury). 

27 Compare Garcia v. Spun Steak, 998 
F.2d at 1489, with Gutierrez v. Municipal 
Court, 838 F.2d at 1042-43. 

28 2 EEOC Comp.iaNce Manuat §623.0015. 

2958 Fed. Reg. 51266-01 (1993) (to be 
codified at 29 C.F.R. pt. 1609) (proposed 
Oct. 1, 1993). 

30 Td. at 51267 (EEOC is not changing its 
previously stated position on harassment). 

lid. 

82 Td. at 51269 (to be codified at 29 C.F.R. 
§1609.1(b)(1)). 

337d. (to be codified at 29 C.F.R. 
§1609.1(d)). 

347d. (to be codified at 29 C.F.R. 
§1609.2(a)). 

35 Td. 

362 EEOC Comp.iance MANUuAL at 
§623.0015. 

37 Respondent’s Brief in Opposition, at 
Appendices A and B, Garcia v. Spun Steak 
Co., 62 U.S.L.W. 3555 (Jan. 27, 1994) (No. 
93-1222). 

38 See Smothers v. Benitez, 806 F. Supp. 
299, 307-08 n.15 (D.P.R. 1992) (noting dis- 
tinction where plaintiff monolingual and 
permitting English-speaking teacher’s equal 
protection claim challenging requirement 
that certification exam be taken in Spanish 
to go to trial). 

38 Garcia v. Spun Steak Co., 998 F.2d at 
1487; Jurado v. Eleven-Fifty Corp., 813 F.2d 
1406, 1412 (9th Cir. 1987); Garcia v. Gloor, 
618 F.2d at 270 (no disparate impact where 
bilingual employee “can readily observe and 
nonobservance is a matter of individual 
preference”). 

40 Dimaranan v. Pomona Valley Hosp., 
775 F. Supp. at 344 n.4 (the court never 
reached this issue). 

41 Garcia v. Spun Steak Co., 998 F.2d at 
1488. But see Brief for National Asian 
Pacific American Legal Consortium, et al., 
at 11-12, Garcia v. Spun Steak Co., 62 
U.S.L.W. 3555 (Jan. 27, 1994) (No. 93-1222) 
(this argument ignores differing degrees of 
English proficiency). 
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TAX LAW NOTES 


s the computer industry 
has grown over the past 
few decades, the Florida 
Department of Revenue 
has cast a hungry eye toward the 
potential tax revenues to be obtained 
from the computer industry. According 
to a report prepared by the House 
Finance and Taxation Committee staff, 
entitled “Report on the Taxation of 
Information and Computer Services” 
(February 1993), the State of Florida 
stands to gain as much as $100 million 
annually in additional tax revenue from 
data processing and information serv- 
ices; an additional $40 million annually 
in tax revenue from sales of customized 
software; and an additional $85 million 
annually from other sales of computer 
services. These gains could only be 
realized, however, if the legislature 
expands its tax base by including new 
computer products and services.! Even 
without such legislation, however, the 
Department of Revenue has seemingly 
been undeterred in its attempts to 
employ existing sales and use tax con- 
cepts to extract a share of the high tech 
revenues. 

In general, states have used at least 
five types of statutory classifications 
in taxing computer transmissions and 
software sales: 1) a computer services 
tax;? 2) a sales and use tax on tangible 
personal property under the theory 
that software constitutes tangible per- 
sonal property; 3) a tax on the rental 
or license of computer hardware (in the 
case of remote accessing of data bases); 
4) a sales and use tax on telecommuni- 
cations for intrastate and interstate 
telephonic transmissions of computer 
data; and 5) an information services 
tax. 

The Florida Legislature has demon- 
strated its ability to draft an unam- 
biguous statute to tax computer serv- 


The Application of Florida’s Sales 
Tax to Software and Electronic 
Computer Transmissions 


Until the legislature 
exempts intangible 
computer services by 
statute, the 
Department of 
Revenue will 
continue to try to tax 
these services 


by Thomas M. Findley 


ices. One of the Florida Legislature’s 
most notorious acts came in 1987 when 
it passed the infamous sales and use 
tax on services. F.S. §212.059 (1987). 
The tax lasted less than a year before 
it was repealed. While it was in effect, 
the tax expressly applied to computer 
services.? Despite its repeal, a more 
limited service tax recently reared its 
ugly head again. In 1993, the legisla- 
ture considered a tax on computer- 
related services.4 The legislation did 
not pass. Given its demonstrated abil- 
ity to draft unambiguous statutes 
directly taxing computer services, it is 
inconceivable that the legislature could 
have intended to tax computer services 
on the basis of more general statutes. 
Despite this lack of supporting legisla- 
tion, the Department of Revenue has 
continuously attempted to break new 
ground to find a way to tax electronic 
computer transmissions and related 
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products. Generally, the following theo- 
ries have been used. 


Sales and Use 
Tax on “Software” 

The most frequently addressed issue 
concerning the taxation of computer 
services is whether computer software 
is intangible property or whether it is 
tangible personal property subject to 
sales and use tax. An argument which 
has been frequently propounded by 
taxpayers is that sales of software are 
in substance merely licenses to use the 
computer program, irrespective of 
whether the programs are tangible or 
intangible property. Such an argument 
is not helpful in Florida, however, 
because Florida taxes not only the sale, 
but also the license of tangible personal 
property. F.S. §212.02(16) defines the 
term “sale” to include the “license” of 
tangible personal property. As a result, 
in a technical assistance advisement 
issued by the Department of Revenue, 
the licensing of canned software was 
determined to be taxable.5 

The majority of states tax “canned” 
or “pre-packaged” software. However, 
several of these states do not tax “cus- 
tomized” software. Other states tax all 
sales of software. Still other states tax 
neither. Although many states provide 
a specific statutory basis for taxing 
software, whether canned or custom- 
ized, the State of Florida has no statute 
delineating the taxable status of soft- 
ware. Instead, the Department of Rev- 
enue relies on F.A.C. Rule 12A-1.032 
to tax prepackaged software, but not 
customized software. “Prepackaged” soft- 
ware includes only such programs 
which “are fully useable by the cus- 
tomer without modifications and the 
vendor does not perform a detailed 
analysis of the customer’s requirements 
in selecting or preparing the pro- 


| 
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grams.”6 

The sale of software or other pro- 
gramming services also raises the 
question of whether to include in the 
tax base those services which are inci- 
dental to the sale of software. These 
services include pre-programming con- 
sultation, installation of the software, 
and post-installation maintenance. The 
State of Florida employs its general 
statutory language which applies to 
any services that are part of the sale 
of any type of tangible personal prop- 
erty to tax many services associated 
with the installation of canned soft- 
ware. Citing this general statutory 
language found in F.S. §212.02(17), the 
Department of Revenue has stated its 
intention to impose tax on installation 
of canned software and for consulta- 
tions made in conjunction with the 
licensing of canned software.’ Never- 
theless, those services which can be 
characterized as “professional services” 
are exempt. Such services would in- 
clude a computer technician’s survey 
of a customer’s needs and the making 
of recommendations.® The Department 
of Revenue has utilized a separate 
statute which provides for the general 
taxation of “service warranties” to tax 
programming updates to the software 
and monthly software maintenance af- 
ter installation.9 


Tax on the Rental or License 
of the Computer Hardware 

As previously noted, Florida, like 
many states, taxes the sale of “canned” 
or “pre-packaged” computer programs 
if the programs are fully useable by the 
customer without modifications and 
the vendor does not perform a detailed 
analysis of the customer’s requirements 
in selecting or preparing the pro- 
grams.!° In addition, the sale, lease, 
or license of tangible personal prop- 
erty, including computer hardware, is 
taxable. When computers are accessed 
by customers through remote terminal 
devices, the Department of Revenue 
deems that each customer is leasing 
or licensing a portion of the central 
computer. Therefore, the State of Flor- 
ida imposes a tax on the rental or 
license of tangible personal property if 
the computer is located within the 
state, whether the customer has any 
control over the central unit or not. If 
the computer is located outside the 
state, the rental of the computer is not 
taxable.!! 


The court noted that 
the sales tax 
definitions on which 
the department 
relied had been 
enacted 10 years 
before the technology 
in issue had been 
developed 


In Department of Revenue v. Henley 
Holdings, 599 So. 2d 1282 (Fla. 1st 
DCA 1992) (unpublished opinion), a 
Florida district court of appeal held 
that an assessment based on the tax- 
payer’s transmission of electronic 
images to the video display screens of 
Florida subscribers was neither a sale 
of tangible personal property nor a 
rental of the central computer. Accord 
Dept. of Revenue v. Quotron, 615 So. 
2d 774 (Fla. 3d DCA 1993). In Henley 
Holdings, the Department of Revenue 
argued two theories: 1) The electronic 
images on the computer screen were 
tangible personal property because they 
could be seen on the computer screens; 
and 2) the subscribers’ use of the equip- 
ment constituted the rental of tangible 
personal property. 

The taxpayer provided high-speed 
electronic delivery of financial news 
and information via display on video 
screens. The Department of Revenue’s 
argument that the images of data could 
be “seen” on the terminals, and were, 
therefore, tangible, was rejected by the 
court. The court held that the images 
on the screen were “transient” and had 
“no enduring existence.” Therefore, they 
did not fali within the common mean- 
ing of “tangible personal property,’ nor 
did the transmission of the data consti- 
tute a “sale” according to the court. 
The court noted that the sales tax 
definitions on which the department 
relied had been enacted 10 years before 
the technology in issue had been devel- 
oped. Thus, the court stated that the 
“legislature cannot have intended to 
tax a technology that postdates the 
enactment of the measure in question.” 
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In deciding the “rental” issue, the 
court cited the fact that users only had 
access to a “dumb” terminal. No cus- 
tomer had any possession or control 
over the central processing unit which 
was found by the court to be the most 
important piece of equipment for the 
service. Based on these factors, the 
court held that the taxpayer was not 
in the business of leasing equipment, 
but was instead in the business of 
providing financial services. Because 
the taxpayer was merely engaged in a 
service transaction with the assistance 
of the equipment, the court found that 
no tax was due. 

In contrast to the Florida Depart- 
ment of Revenue’s position, the Board 
of Equalization in California has ex- 
pressly rejected the notion that remote 
hook-ups are rentals of computer equip- 
ment. Rule 1502(i) of the California 
Sales and Use Tax Regulations states: 
A lease includes a contract by which a 
person secures for a consideration the use 
of a computer which is not on his premises, 
if the person or his employees, while on the 
premises where the computer is located, 
operate the computer or direct and control 
its operation. A lease does not include a 
contract wher eby a@ person secures access by 
means of remote telecommunication to a 
computer which is not on his premises, if the 
person or his employees operate the computer 
or direct and control its operation by means 
of remote telecommunication [emphasis 
added]. 

Clearly, the California approach 
makes more sense than the Florida 
approach. Generally, some sort of abil- 
ity to direct the control of an item is 
associated with a lease. In Florida, the 
applicable rule concludes that a lease 
exists absent any indication that the 
remote user can control, or possess in 
any manner, the actual hardware which 
is alleged to be leased. This is contrary 
to the Department of Revenue’s de- 
scription of a lease in its separate rule 
which discusses the general taxability 
of the rental of tangible personal prop- 
erty.!2 F.A.C. Rule 12A-1.071 states 
that the term “lease” generally “refers 
to all transactions that are not bail- 
ments in which there is a transfer of 
possession [emphasis added] of tangi- 
ble personal property. .. .” The rule 
goes on to state that a lease or license 
of tangible perscnal property “includes 
a transaction under which a person 
secures for a consideration the tempo- 
rary use of tangible personal property 
which, although not on his premises, 
is operated by or under the direction or 


age 


control of the person or his employees 
[emphasis added].” The remote use of 
a data base, with no direction of control 
over the physical computer, bears little 
resemblance to the lease described by 
F.A.C. Rule 12A-1.071. 


Telecommunications 

Given the common usage of tele- 
phone lines to access and communicate 
with computer systems, states which 
tax telecommunications services have 
recently been inclined to tax computer 
services if telecommunications lines 
are used to access a central computer. 
With the Supreme Court’s holding in 
Goldberg v. Sweet, 488 U.S. 252, 109 
S. Ct. 582 (1989), the trend among 
states which tax telecommunications 
service is in favor of taxing interstate 
communications. In Goldberg, the 
Court held that the taxation of inter- 
state communications under the Illinois 
statute did not violate the Commerce 
Clause of the U.S. Constitution. Thus, 
the scope of these taxing statutes po- 
tentially applies to an unprecedented 
array of computer networks. 

In Florida, the Department of Reve- 
nue takes the position that access 
charges to computer data bases are 
taxable if the connection is made by 
telecommunications.!5 The depart- 
ment’s position is based on the sales 
and use tax statutes which tax tele- 
communication services.!4 In addition, 
Florida imposes a separate “gross re- 
ceipts” tax on the provision of tele- 
communication services.!5 Telecom- 
munication services are defined at F.S. 
§203.012(5) to include local telephone 
service, toll telephone service, tele- 
gram or telegraph service, teletype- 
writer or computer exchange service, 
or private communication service. The 
taxable character of the service is un- 
changed by the fact that a monthly flat 
fee is paid. The department takes the 
position that such fees can be charac- 
terized as wide-area telephone service 
(WATS) which is taxable under the 
Florida statute. 

A recent administrative decision in 
the State of Florida addressed the 
issue of whether telecommunication 
expenses incurred in connection with 
a data processing company’s provision 
of financial services via telecommuni- 
cations was taxable. First Federal of 
Putnam County v. Dept. of Revenue, 
Div. of Admin. Hearings, No. 92-27630 
(June 6, 1993). Although the Depart- 


ment of Revenue initially assessed the 
taxpayer on the basis that the financial 
service constituted a “private commu- 
nication service” which is a subset 
under the taxing statutes’ definition of 
“telecommunications,” the department 
later adopted a hearing officer’s recom- 
mended order in which the officer 
concluded that such charges were not 
taxable because in order to be taxable 
as a “private communication service” 
under Florida law, the user must have 
“exclusive or priority use of a commu- 
nication channel.”!6 Because the user 
in the First Federal of Putnam County 
case had no ability to communicate 
over the particular line with any party 
other than the financial service pro- 
vider, the use was not “exclusive.” In 
addition, the user “shared” lines with 
other parties. Therefore, the use was 
not a “priority” use and the use of the 
system was nontaxable. 

The Florida Department of Revenue 
is currently considering a rule change 
which would specifically cover such 
telecommunications systems which of- 
fer service for a subscription price.!7 
This provision would apply “even 
though there is no direct communica- 
tion between the subscribers.” The 
proposed rule purports to tax this type 
of “telecommunications” service as a 
“teletypewriter or computer exchange 
service,’ despite the fact that the stat- 
ute defines a computer exchange service 
as a service which allows intercommu- 
nication with “substantially all persons” 
using the system.!8 Given its failure 
to adhere to the statute’s language 
regarding such intercommunication, 
the proposed rule is of questionable 
validity. 


Information Services 

F.S. §212.08(7)(v)(2) provides that 
sales and use tax shall apply to infor- 
mation services, other than professional 
services. An administrative rule fur- 
ther defines information services to 
include the services of “collecting , com- 
piling or analyzing information of any 
kind or nature, or furnishing reports 
thereof to other persons.”!9 The rule 
also states that “(t]he charge for fur- 
nishing information services, such as 
newsletters, tax guides, research publi- 
cations, and other written reports of 
compiled information, which are not 
produced for and provided exclusively 
to a single customer, is taxable.”2° 
Although F.A.C. Rule 12A-1.062 pro- 
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vides that the material generated from 
information services is taxable, “[t]he 
charge for furnishing information by 
way of electronic images which appear 
on the subscriber’s video display screen 
does not constitute a sale of tangible 
personal property nor does it constitute 
the sale of a taxable information serv- 
ice.”21 

The department apparently will no 
longer argue that the accessing of com- 
puter information services constitutes 
a sale of information services, despite 
the statute. As set forth above, F.A.C. 
Rule 12A-1.062(4) now states that fur- 
nishing information via electronic 
images on video screens does not con- 
stitute the sale of a taxable information 
service. Thus, it appears that the de- 
partment will not attempt to tax this 
sort of electronic transmission of com- 


puter data on the theory that it is an 
information service. Instead, the focus 
of the department now appears to be 
on taxing these types of transactions 
as rentals or licenses of computer hard- 
ware, or as telecommunications serv- 
ices. 


Conclusion 

As Florida continues to try to hit the 
moving target of ever-advancing infor- 
mation technology, the Department of 
Revenue continues to use outdated statu- 
tory and administrative weapons. If 
the Florida Legislature truly intended 
to tax intangible computer services, of 
course, they would not have repealed 
such a tax in 1987, nor would they 
have tabled such a tax in 1993. Until 
the legislature clearly exempts these 
services by statute, however, tax prac- 
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titioners will be left to struggle with 
the imaginative use by the Department 
of Revenue of old concepts and admin- 
istrative rules which pre-date the 
advancing technology.0 


1 Citing “Estimates from Department of 
Revenue, Office of Tax Research and the 
Florida Revenue Estimating Conference.” 

2 See the Ohio and Pennsylvania statutes 
for examples of straightforward taxes on 
computer services. Rev. Cope §5739; 
72 Pa. Cons. Star. §7201(k)(16). 

3 See the department’s Emergency Rule 
12AER87-29 (1987). 

4PCB FT 93-7 (HB 2055). 

5 Florida TAA 92A-016. 

6 F.A.C. Rule 12A-1.032(4). 

7 Florida TAA 92A-016. 

8F.A.C. Rule 12A-1.032(5). 

9 Star. §212.0506 (1993). 

10 F.A.C. Rule 12A-1.032. 

11 F.A.C. Rule 12A-1.032(3). 

12 F.A.C. Rule 12A-1.071. 

13 Florida TAA 85A-002. 

14 Fria. Star. §212.05 (1993). 

15 Star. §203.01 (1993). 

16 Star. §203.012(4). 

17 See Proposed Rule 12B-6.001(1)(a)(2)(c). 

18 Star. §203.012(6). 

19F. A.C. Rule 12A-1.062(3). 

20 Id. 

21 F.A.C. Rule 12A-1.062(4). 
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ENVIRONMENTAL & LAND USE LAW 


lorida must continually ad- 

just its planning and 

growth management pro- 

grams to reflect its experi- 
ences in implementing regulation of 
physical growth and development. In 
1993, the legislature gave its most 
specific direction to local governments 
regarding the concurrency doctrine— 
the requirement that adequate public 
facilities be available on a timely basis 
to accommodate the impacts of new 
development.! These measures came 
from a year-long policy review by the 
third Environmental Land Manage- 
ment Study (ELMS III) Committee,” 
and constituted legislative ratification 
of decisions made earlier by the De- 
partment of Community Affairs (DCA), 
as well as major refinements of the 
concurrency doctrine. 

Concurrency is a timing mechanism 
similar to adequate public facilities 
ordinances such as the one at issue in 
the seminal decision of Golden v. Plan- 
ning Board of Town of Ramapo, 30 
N.Y. 2d 359, 334 N.Y. Supp. 2d 138 
(1972).3 It seeks to ensure that infra- 
structure is ready when needed. Con- 
currency is the “teeth” of Florida’s 
growth management system.4 


The Framework of Concurrency 
The origins of concurrency are in two 
landmark growth management meas- 
ures enacted by the legislature in 1985, 
the State Plan and the Growth Man- 
agement Act of 1985,6 which included 
important requirements for compre- 
hensive planning by Florida’s 458 local 
governments. Together, these statutes 
provided the legal foundation for con- 
currency.’ The 1986 Legislature 
adopted intent language which pro- 
vided the broad outline and name for 
this mandate, but little more.® 
Because so much of the concurrency 
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doctrine was developed by DCA, there 
long was a dearth of legislative direc- 
tion on the subject. Among the DCA 
decisions confirmed in 1993 was that 
concurrency applies as a matter of 
state law to only seven forms of infra- 
structure: potable water, sanitary 
sewer, solid waste, drainage, parks and 
recreation facilities, roads and, in cer- 
tain local jurisdictions, mass transit.9 
Those are the only public facilities and 
services for which local governments 
are required by law to adopt level of 
service (LOS) standards, which are the 
linchpin for implementation of concur- 
rency. The 1993 legislation expressly 
provides that only the legislature may 
extend concurrency on a statewide ba- 


sis to additional public facilities.1° 


Two other principal issues of concur- 
rency implementation addressed by the 
1993 legislation are the “adequacy” of 
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the covered facility or service and when 
it must be “available” The issue of 
adequacy focuses on the specific LOS 
standard for a particular facility or 
service. The 1993 legislation does not 
expressly provide a standard for deter- 
mining the adequacy of LOS stan- 
dards,! except for some roadway levels 
of service.!2 The 1993 legislation’s con- 
firmation of the key provisions of DCA’s 
concurrency rules suggests that pre- 
existing policy and practice should not 
be disturbed. The new statutory stan- 
dards for determining availability based 
on considerations of the public health, 
safety, or welfare also provide impor- 
tant guideposts for determining the 
adequacy of LOS standards.18 

Availability is practically an attempt 
to define the word “concurrent.” Sani- 
tary sewer, solid waste, drainage, and 
potable water facilities are held to the 
most stringent availability standard 
because they are essential to human 
habitation on grounds of public health 
and safety. They must be in place and 
available to serve new development no 
later than the issuance of a certificate 
of occupancy. !4 

The other two forms of infrastruc- 
ture—parks and recreation facilities 
and transportation facilities—are held 
to a more lenient availability standard 
based on the public welfare. Parks and 
recreation facilities must be in place 
or under actual construction no later 
than one year after issuance of a cer- 
tificate of occupancy, but this require- 
ment may be met by a new pay-and-go 
provision.!5 Roads and, where applica- 
ble, mass transit must be in place or 
under actual construction no later than 
three years after issuance of a certifi- 
cate of occupancy.!® They will be 
deemed so if included in the first three 
years of either the capital improve- 
ments element or the Department of 


Transportation (DOT) five-year work 
program.!? 


The Special Problem 
of Transportation 

Perhaps the most significant fea- 
tures of the state’s new concurrency 
requirements relate to transportation. 
More than any other aspect of concur- 
rency, the application of the doctrine 
to roads and, in large locales, mass 
transit has been fraught with uncer- 
tainty.1® Not the least of the complicat- 
ing factors is the sheer magnitude of 
Florida’s urban transportation needs. 
Making transportation concurrency 
even more difficult is the division of 
authority and responsibility for certain 
roads among various state and local 
agencies. 

The setting of LOS standards for 
roads on the state highway system has 
been one challenge. Local governments 
previously had to establish the appro- 
priate level of service for all public 
facilities and services, subject to DCA 
review.!9 DOT, however, was responsi- 
ble for maintaining state roads and 
setting operational standards for 
them.2° 

DCA attempted to resolve this ap- 
parent conflict by requiring local gov- 
ernments, “to the maximum extent 
feasible as determined by the local 
government,” to adopt LOS standards 
for roads on the state highway system 
that were compatible with the adopted 
DOT standards.2! The local govern- 
ment had to justify any departure from 
a DOT standard. 

The 1993 legislation sought to allo- 
cate authority for roadway levels of 
service in a manner that would reduce 
the potential for conflict between state 
and local officials. For all roads on the 
Florida Intrastate Highway System 
(FIHS),?2 the local government must 
enforce the DOT-established LOS stan- 
dard. For all other roads on the state 
highway system, the local government 
may set a level of service without 
reference to the DOT standard, so long 
as it is “adequate.”23 Local govern- 
ments were granted greater flexibility 
over standard setting for most state 
roads within their jurisdictions in ex- 
change for giving up their circum- 
scribed authority to set LOS standards 
on roads on the FIHS. 


New Planning Tools 
The 1993 legislation contains a num- 
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ber of new tools for local governments. 
Two provisions are intended to facili- 
tate redevelopment in an “existing ur- 
ban service area” where public facili- 
ties and services are in place.24 Such 
areas must be defined and included on 
a map in the local plan.” In such an 
area, the allowable road trips for an 
existing structure will be vested for 
purposes of transportation concurrency 
and receive a 10 percent bonus when 
the existing building is demolished and 
rebuilt or substantially renovated.?6 
This provision prevents transportation 
concurrency from prohibiting redevel- 
opment in an existing urban service 
area so long as the new project’s traffic 
impacts are no more than “110 percent 
of the actual transportation impact 
caused by the previously existing de- 
velopment,” even if the redevelopment 
project would reduce levels of service 
on an affected road below the adopted 
LOS standard.2? 

The other provision intended to fa- 
cilitate redevelopment in existing ur- 
ban service areas authorizes de minimis 
impacts to roads in those areas so long 
as the additional impacts do not “cause 
significant degradation of the existing 
level of service.”28 A de minimis impact 
may not “exceed 0.1 percent of the 
maximum serviced volume at the 
adopted level of service standard for 
the peak hour of the affected transpor- 
tation facility.”29 Further, the impact 
must be caused by “an increase in the 
density or intensity of less than or 
equal to twice the density or intensity 
of the existing development or, for the 
development of a vacant parcel of land, 
at a residential density of less than 
four dwelling units per acre or, for 
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nonresidential uses, at an intensity of 
less than 0.1 floor area ratio.”2° The 
cumulative total impact may be no 
more than three percent of the maxi- 
mum service volume at the adopted 
LOS standard if the facility is not at 
the minimum.*! A single-family resi- 
dence may be built on a residential lot 
of less than one-quarter acre in a 
residential area.32 

Local governments and DCA have 
resorted to a number of creative tech- 
niques for concurrency management 
in areas where roads are severely back- 
logged. One frequently cited example 
is DCA’s agreement to allow Pasco 
County to deviate from state LOS stan- 
dards on state roads as long as the 
county’s overall road system will meet 
standards within 15 years.2? DCA did 
not standardize this practice or set 
forth the parameters within which it 
could be employed by local govern- 
ments with transportation backlogs. 

The 1993 legislation authorizes a 
local government to adopt a long-term 
transportation concurrency manage- 
ment system with a planning period of 
up to 10 years.34 The system must be 
prepared for a specific geographic dis- 
trict in which a significant transporta- 
tion backlog exists. It must include a 
transportation improvements schedule 
intended to correct existing deficien- 
cies within the planning period. It also 
must be financially feasible and consis- 
tent with other portions of the local 
comprehensive plan. It may utilize in- 
terim LOS standards. 

The 10-year transportation improve- 
ments schedule in the plan may serve 
as a basis for issuance of development 
orders within the district. This plan- 
ning tool provides more latitude than 
the general availability standard for 
roads to address backlogged roads and 
provide new facilities without halting 
development. Recognizing that 10 years 
may not be a sufficient period to rem- 
edy the transportation backlog in some 
areas, DCA may approve a long-term 
transportation concurrency manage- 
ment system with a 15-year planning 
period in an area with an unusually 
severe backlog.%5 

The 1993 legislation was not the first 
attempt to provide new tools to achieve 
flexibility in concurrency. DCA in 1992 
authorized local governments to desig- 
nate transportation concurrency man- 
agement areas (TCMA’s) that would 
utilize areawide LOS averaging.*® The 
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TCMA rule was criticized for its com- 
plexity, expense, and “onerous plan- 
ning requirements”’? which put this 
tool beyond the reach of many local 
governments. 

ELMS III recommended legislative 
authorization for TCMA’s but a thor- 
ough revision of the 1992 TCMA rule.*8 
The 1993 legislation authorizes area- 
wide LOS averaging in “a compact 
geographic area with an existing net- 
work of roads where multiple, viable 
alternative travel paths or modes are 
available for common trips.”29 A local 
government must justify the level of 
service chosen, show how urban infill 
development or redevelopment would 
be promoted by the TCMA, and demon- 
strate how mobility will be accom- 
plished. DCA has adopted a new TCMA 
rule that imposes fewer prerequisites 
for creation of a TCMA than did its 
predecessor.*° 


Transportation 
Concurrency Exceptions 

Perhaps the most significant depar- 
ture from the existing concurrency sys- 
tem under the 1993 legislation is the 
creation of formal exceptions from the 
requirement for transportation con- 
currency. The public policy rationale 
for transportation concurrency excep- 
tions is that “countervailing planning 
and public policy goals may come into 
conflict with” the requirement that 
adequate transportation facilities be 
available to serve new development.*! 
In other words, transportation concur- 
rency may discourage the very kind of 
urban development that is supported 
in the state’s compact urban develop- 
ment policy.42 Transportation concur- 
rency exceptions resolve that conflict 
in favor of compact urban development. 

This new local planning mechanism 
was initially developed and recom- 
mended by ELMS III,*? but it under- 
went extensive revision in the legisla- 
tive process. The 1993 legislation cre- 
ates two classes of exceptions from 
transportation concurrency—area- 
specific and project-specific. 

There are three kinds of area-specific 
exceptions, or transportation concur- 
rency exception areas (TCEA’s). Each 
constitutes a distinct geographic area 
in which the concurrency requirement 
will not apply to any development inso- 
far as transportation facilities are con- 
cerned. Within an approved TCEA, all 
land uses and types of development 


will qualify for this treatment.‘ 

The first kind of TCEA is intended 
to promote urban infil! development 
in otherwise built-up areas which al- 
ready have public facilities in place.*® 
No more than 10 percent of the land 
in a designated urban infill area may 
be developable vacant land. Specific 
development density and intensity 
thresholds must be met.4® The second 
kind of TCEA is intended to promote 
“urban redevelopment” consisting of 
demolition and reconstruction or reno- 
vation of existing buildings or infra- 
structure in certain areas.‘7 It may be 
located only in an area designated for 
urban infill or as an “existing urban 
service area;’48 which may contain no 
more than 40 percent developable va- 
cant land.*9 The third kind of TCEA is 
intended to promote development in a 
central business district designated for 
“downtown revitalization.”5° 

The 1993 legislation also creates pro- 
ject-specific exceptions from transpor- 
tation concurrency. The first project- 
specific exception is for “projects that 
promote public transportation such as 
office buildings that incorporate tran- 
sit terminals or fixed-rail stations.5! 
Local governments will determine pro- 
jects that qualify for this exception.52 
There is no statutory requirement that 
the project bear any specific relation- 
ship to current or planned public trans- 
portation corridors.®? 

The second project-specific exception 
is for development creating only “spe- 
cial part-time demands” on transporta- 


tion facilities.54 Such a project may be 
of any type of land use, but must meet 
other criteria. It may not have more 
than 200 scheduled events during any 
calendar year, or affect the 100 highest 
traffic volume hours. It will most com- 
monly apply to a stadium, performing 
arts center, racetrack, or fairground 
and will only be available in a desig- 
nated urban infill, urban redevelop- 
ment, downtown revitalization, or ex- 
isting urban service area, but it would 
not be necessary in one otherwise des- 
ignated as a TCEA. 

A local government may establish 
transportation concurrency exceptions 
by amendment to its local compre- 
hensive plan.*> Any plan amendment 
designating a TCEA must specify the 
boundaries of the applicable area.5® Of 
particular significance, a plan amend- 
ment to create a TCEA must consider 
and evaluate transportation impacts 
on the FIHS attributable to creation 
of the TCEA.5? During the compliance 
review on a plan amendment to create 
a TCEA, DCA should weigh the ad- 
verse consequences to the state’s sys- 
tem for statewide and regional move- 
ment of people and goods against other 
important planning goals which the 
TCEA process is intended to promote. 


Conclusion 

Concurrency is “our nation’s most 
ambitious experiment in growth man- 
agement.”§ It requires a trial-and- 
error approach to ensure that it pro- 
tects and enhances the state’s quality 


“| hate it when they're granted immunity.” 


THE FLORIDA BAR JOURNAL/NOVEMBER 1994 69 


x 

| ‘ 

5 | 


of life without unduly hindering the 
economic growth which Florida needs 
to prosper. The 1993 legislative changes 
to concurrency are the latest step down 
that road. 0 
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he Florida Legislature’s 

1990 amendment to FS. 

§542.331 has dramatically 

changed the landscape of 
litigation involving covenants not to 
compete. However, the statutory amend- 
ment has been inconsistently inter- 
preted by the district courts.? The deci- 
sions of some courts have reflected a 
marked weakening of the employers’ 
ability to enforce noncompetition agree- 
ments in the 1990’s,? while other courts 
have been unwilling to alter the almost 
unbridled power to restrict competition 
given to employers prior to the statu- 
tory amendment.‘ This article will ad- 
dress the issues affecting enforcement 
of noncompete agreements as they ap- 
ply to employees, independent contrac- 
tors, and agents, and the current con- 
flicts existing between the district 
courts of appeal. 


New Environment 
Surrounding Enforcement 

As the 1980’s came to a close, Florida 
courts had become some of the most 
rigorous guardians of an employer’s 
right to enforce a covenant not to 
compete. In Capraro v. Lanier Business 
Products, Inc., 466 So. 2d 212 (Fla. 
1985), the Florida Supreme Court held 
that where a covenant not to compete 
is violated, irreparable harm will be 
presumed. Furthermore, many appel- 
late decisions had construed the pre- 
1990 version of §542.33 to limit a 
court’s discretion in deciding whether 
to enforce a noncompete solely to an 
assessment of the reasonableness of 
the covenant’s duration and geographic 
limitations.5 

Justice Ben Overton, perceiving an 
unjustified tilt of the scales of justice 
toward employers and away from em- 
ployees’ right to pursue a chosen trade 
or profession, in a dissenting opinion 
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in Capraro, issued a call to the legisla- 
ture to amend §542.33 governing non- 
competition agreements, and restore 
equitable powers traditionally avail- 
able to trial courts.6 Reemphasizing 
his prior dissent in Keller v. Twenty- 
Four Collection, 419 So. 2d 1048 (Fla. 
1982), he reasoned that the majority’s 
holding would allow employers to en- 
force unreasonable covenants against 
employees, and would allow “unjust 
results.”? The justice stated: 


[Wle should never, by our laws or court 
determination, totally restrict an individual 
from earning a living in his or her chosen 
calling, particularly when the individual is 
an employee not used in a management 
capacity, except when absolutely necessary 
to prevent irreparable damage.® 


Justice Overton’s dissents, and later 
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appellate court decisions rigidly enforc- 
ing covenants not to compete, precipi- 
tated the Florida Legislature’s 1990 
amendment to §542.33. The legislative 
history indicates that the purpose of 
the 1990 amendment was to overturn 
the majority’s holding in Capraro.9 
Specifically, the legislature eliminated 
the presumption of irreparable harm, 
and expanded the scope of judicial 
analysis of reasonableness when en- 
forcing covenants. Without changing 
any of the existing language, the Flor- 
ida Legislature added, inter alia, the 
following to §542.33(2)(a): 


However, the court shall not enter an in- 
junction contrary to the public health, safety, 
or welfare or in any case where the injunc- 
tion enforces an unreasonable covenant not 
to compete or where there is no showing of 
irreparable injury. However, use of specific 
trade secrets, customer lists, or direct solici- 
tation of existing customers shall be pre- 
sumed to be an irreparable injury and may 
be specifically enjoined.!° 


As a result of this amendment,!! 
there are now at least three new issues 
to be addressed by trial courts pre- 
sented with noncompete agreements: 
1) what factors should be considered 
in determining the reasonableness of 
the covenant; 2) what must the em- 
ployer show to establish irreparable 
harm; and 3) when is enforcement 
contrary to the public health, safety, 
and welfare.!2 


Overall Reasonableness 
as a Defense to Enforcement 
In the first significant appellate opin- 
ion to address noncompete agreements 
following the amendment, the Second 
District Court of Appeal, previously 
an ardent enforcer of restrictive em- 
ployment covenants,!° adopted Justice 
Overton’s rationale in interpreting the 
new reasonableness standard. In Hap- 


ney v. Central Garage, Inc., 579 So. 2d 
127 (Fla. 2d DCA 1991), the Second 
District held that courts should apply 
traditional equitable principles to avoid 
“unfair and unjust results.” In arriving 
at its holding, the court highlighted 
Justice Overton’s dissent and the Sen- 
ate staff analysis of the amendments, 
which states that the courts should 
examine the covenant to determine if 
it is “burdensome.”!4 

In Hapney, the former employer 
sought an injunction to enforce a cove- 
nant not to compete against a me- 
chanic who went to work for a competi- 
tor. The trial court entered a tempo- 
rary injunction in favor of the employer. 
Although reversing the injunction for 
other reasons,!5 the Second District 
emphasized that the analysis of rea- 
sonableness now goes beyond time and 
geographic limitations, and the balanc- 
ing test that previously had been ap- 
plied only to these factors!® now applied 
more generally to the covenant as a 
whole.!7 

In a subsequent case, the Fifth Dis- 
trict Court of Appeal agreed that courts 
must assess the overall reasonable- 
ness, not just the reasonableness of the 
time and area restrictions, in deciding 
whether a covenant not to compete 
should be enforced. In Jewett Ortho- 
paedic Clinic, P.A. v. White, 629 So. 
2d 922 (Fla. 5th DCA 1993), the em- 
ployee was an orthopedic surgeon un- 
der an employment agreement with a 
clinic. After submitting his resigna- 
tion, he sought a declaratory judgment 
determining the enforceability of his 
covenant not to compete. On summary 
judgment, the trial court ruled in the 
employee’s favor. In reversing, the ap- 
peals court stated the lower court must 
balance “the employer’s interest in 
preventing competition against the op- 
pressive effect of the covenant on the 
employee.”!8 

The Third District Court of Appeal, 
however, has indicated that, at least 
when circumstances exist to invoke the 
statutory presumption of irreparable 
injury,!9 the 1990 amendment has not. 
broadened the discretion that courts 
may exercise in assessing the reason- 
ableness of covenants not to compete. 
In Sun Elastic Corp. v. O.B. Industries, 
603 So. 2d 516 (Fla. 3d DCA 1992), the 
court concluded that in light of direct 
solicitation of the former employer’s 
customers by the former employee, from 
which irreparable injury was presumed, 


it was not necessary to consider the 
direct holding in Hapney. Nonetheless, 
the court held that since the presump- 
tion of irreparable injury applied, the 
pre-1990 line of cases requiring courts 
to enjoin the violation of noncompete 
agreements which are reasonable in 
duration and geographic scope “remain 
directly applicable and controlling.”2° 

Recently, the Third District Court of 
Appeal indicated that when circum- 
stances invoking the presumption of 
irreparable injury are not shown, a 
court may exercise broader discretion 
in analyzing the reasonableness of a 
noncompete agreement. In Lovell 
Farms, Inc. v. Levy, 19 Fla. L. Weekly 
D364 (Fla. 3d DCA Feb. 15, 1994), the 
court stated in those instances the trial 
court “must weigh the public interest, 
the potential effects on the employee, 
and the legitimate business interests 
of the employer.”2! 


Irreparable Harm 

The growing body of caselaw follow- 
ing the 1990 amendment has given rise 
to even sharper disagreements between 
the districts in other areas. Probably 
the thorniest problem facing a trial 
court hearing a dispute over a noncom- 
pete agreement under the 1990 amend- 
ment is deciding whether the employer 
has established irreparable harm. Be- 
fore June 1990, irreparable harm was 
presumed simply upon a showing of 
an executed agreement containing a 
covenant not to compete, and any evi- 
dence of a breach of the agreement.?2 
Following the 1990 amendment, how- 
ever, irreparable harm will only be 
presumed when the employer pleads 
and proves “the use of trade secrets, 
customer lists or direct solicitation of 
existing customers.”23 The new statu- 
tory language leaves unanswered the 
question whether an employer, if it 
cannot invoke the presumption by de- 
monstrating employee conduct infring- 
ing on one of these interests, still can 
prove that it has suffered irreparable 
harm in other ways. The district courts 
of appeal have sharply disagreed on 
this issue. 

The Second District in Hapney viewed 
the 1990 amendment as “sweeping” 
and as imposing a “strictly curtailed” 
presumption of irreparable injury.24 
The court seemed to equate the factors 
required to show irreparable injury 
with the circumstances the employer 
needed to establish a “legitimate pro- 
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tectible interest,’ which it said was 
required to sustain the covenant in the 
first instance.”5 In addition to the statu- 
tory factors of use of trade secrets, 
customer lists, or solicitation of exist- 
ing customers, the court indicated that 
the employer might also show irrepara- 
ble injury through an investment in 
“extraordinary training” afforded to the 
former employee which would be lost 
if the employee were allowed to com- 
pete. The court, however, expressed a 
narrow view of the type of training or 
education which would prove irrepara- 
ble injury.”6 

The Fourth District likewise appears 
to follow a narrow view of “irreparable 
harm” in noncompete cases. In AGS 
Computer Services, Inc. v. Rodriguez, 
592 So. 2d 801 (Fla. 4th DCA 1992), 
the court sweepingly announced that 
employers seeking to enforce noncom- 
pete agreements “must plead and prove 
irreparable injury.”2’ Underlining the 
amended statute’s departure from the 
pre-existing state of the law, the court, 
citing Hapney, ruled that proof of a 
breach of a valid covenant not to com- 
pete will no longer suffice to invoke a 
presumption of irreparable injury.28 

The Third District has also followed 
a narrow view of circumstances show- 
ing irreparable harm. In Lovell Farms, 
the employer sought an injunction to 
prevent its former employee from work- 
ing for a competing horticultural nurs- 
ery because the employee was privy to 
its growing techniques. The employer 
claimed these techniques were trade 
secrets within the meaning of the stat- 
ute. The court observed that: 


Because the Legislature has narrowed the 
grounds for enforceability of non-compete 
covenants, the exception for specific trade 
secrets cannot be allowed to consume the 
new rule. Employers now alleging viola- 
tions of specific trade secrets must be held 
to their burden to plead and prove the “use” 
of “specific trade secrets.”29 


The Fifth District Court of Appeal, 
however, has taken the most divergent 
view of the effect of the 1990 amend- 
ment on the requirement of irreparable 
injury. That court in Jewett viewed the 
1990 amendment as imposing only a 
minor or technical change in the em- 
ployer’s burden of proof in noncompete 
cases.29 Although the court acknowl- 
edged that employers must offer “some 
evidence” of injury,?! the court stated 
that “[t]he 1990 amendment creates 
no new proof problems on the issue of 


irreparableness” since noncompete 
agreements “by their nature lend them- 
selves principally to enforcement by 
injunction because of the difficulty of 
arriving at a dollar figure for the actual 
damage done as a result of the 
breach.”22 In language that contrasts 
starkly with the Fourth District’s hold- 
ing in AGS Computer Services, the 
court concluded that irreparable injury 
is “broad enough to include injury 
caused by competition in violation of a 
reasonable noncompete covenant.” 

The Jewett court expressly disagreed 
with Hapney’s limitation of the circum- 
stances constituting irreparable injury 
to certain specific “legitimate protectible 
interests.” If followed by other courts, 
the reasoning in Jewett in practice 
would eviscerate the 1990 amendment. 
The Jewett court itself had explained 
that the rationale for the Capraro pre- 
sumption was that delay inherent in 
the need to prove harm “would deprive 
the employer of his most effective rem- 
edy.”33 But by finding that noncompe- 
tes inherently “lend themselves” to 
enforcement by injunction, Jewett, in 
effect, resurrected the automatic Ca- 
praro presumption of irreparable in- 
jury which the legislature rejected in 
1990. 


May Competition Be Eliminated 
or Merely Restrained? 

As the seminal case interpreting F.S. 
§542.33(2)(a) (1990), Hapney must be 
cited in any lawsuit in which the 
enforceability of a covenant not to 
compete is at issue. Perhaps the most 
controversial aspect of Hapney, how- 
ever, is not its interpretation of the 
1990 amendment, but is the court’s 
interpretation of pre-1990 Florida non- 
compete law. 

In analyzing this law, the court first 
concluded that agreements which seek 
to eliminate competition per se violate 
public policy and are void. Although 
the court acknowledged that the re- 
quirement was not expressly contained 
in the pre-1990 noncompete statute, 
the court nevertheless concluded that, 
in order for a noncompetition agree- 
ment to be valid, the employer must 
have a legitimate business interest in 
the enforcement of the noncompete 
agreement aside from merely preclud- 
ing competition. The court found sup- 
port for this threshhold requirement 
in various pre-1990 decisions by Flor- 
ida courts and in caselaw from other 


states. The court concluded: “We have 
no reason to doubt, and so determine, 
that the general rule stated above [that 
covenants intended simply to eliminate 
competition per se are invalid] is an 
integral part of our law, which is 
implied in section 542.33(2)(a), Florida 
Statutes (1989).”34 

The court found only three interests 
of employers of sufficient importance 
to validate a noncompete: 1) trade 
secrets and confidential business lists, 
records and information; 2) customer 
goodwill; and 3) to a limited degree, 
extraordinary or specialized training 
being provided by the employer. The 
court emphasized that it was the em- 
ployer’s burden to plead and prove the 
existence of the underlying protectible 
interest.35 

In Chandra v. Gadodia, 610 So. 2d 
15 (Fla. 5th DCA 1992), the Fifth 
District rejected Hapney’s conclusion 
that the pre-1990 version of §542.33 
implicitly had required proof of a legiti- 
mate business interest. The Chandra 
court noted that the issue of the valid- 
ity of the noncompete was raised before 
the Fourth District in Capraro, and 
was before the Florida Supreme Court 
when it affirmed the lower court. Thus, 
the court concluded that the pre-1990 
statute must not contain an implied 
requirement that an employer plead 
and prove a protectible business inter- 
est. In Jewett, the Fifth District held 
that the requirement of a protectible 
interest also could not be found or 
implied in the 1990 amendment.*® 

No other Florida courts have ruled 
directly on whether the validity of 
noncompete agreements hinges on find- 
ing a protectible business interest. As 
with other issues discussed in this 
article, the Second and Fifth districts 
have presented the most divergent 
views on this issue. But the notion that 
“legitimate business interests” ought 
to play some role in the analysis ap- 
pears to be catching on.37 


Public Health, 
Safety, and Welfare 

Another emerging question raising 
conflict among the courts is the extent 
to which the public health, safety, and 
welfare should affect the enforcement 
of covenants not to compete. This issue 
assumes particular importance in light 
of the recent dramatic changes in the 
health care field and the instability of 
employment relations involving health 


care professionals. 

In a few instances, however, courts 
have expressed reluctance to enforce 
noncompetition agreements against 
medical professionals on public policy 
grounds. For example, in Lloyd Dam- 
sey, M.D., P.A. v. Mankowitz, 339 So. 
2d 282 (Fla. 3d DCA 1976), cert. de- 
nied, 345 So. 2d 421 (1977), the Third 
District Court of Appeal affirmed the 
denial of an injunction against a sur- 
geon practicing in the Florida Keys 
because there was evidence of a com- 
pelling need for the surgeon’s services 
in the area, and “enforcement of the 
covenant would jeopardize the public 
health of the community.”38 

After the enactment of the 1990 
amendment, the Fifth District Court of 
Appeal in Jewett concluded that the pub- 
lic health, safety, and welfare addition 
to the statute was simply a codification 
of the prior law, which had generally 
enforced covenants not to compete in- 
volving physicians. However, a recent 
Third District Court of Appeal opinion 
took a very narrow view of contracts 
which interfere with a patient’s right 
to be treated by the doctor of his or her 
choice. In Humana Medical Plan, Inc. 
v. Jacobson, 614 So. 2d 520 (Fla. 3d 
DCA 1992), the court considered the 
enforceability of a liquidated damages 
clause which required a physician to 
pay $700 for each member of the em- 
ployer’s HMO who switched to some 
other medical services plan. After the 
doctor’s contract with Humana ended, 
the doctor became affiliated with an- 
other HMO and many of his patients 
left Humana and enrolled in the new 
HMO. The court concluded that the 
liquidated damages clause violated pub- 
lic policy by interfering with the doctor- 
patient relationship. The court stated: 
“The doctor/patient relationship is an 
important and special relationship, vi- 
tal to the provision of health care. . . . 
Consequently an individual’s choice of 
doctor is of great importance.”®9 

While noting that it was not pre- 
sented with, and was not deciding the 
question of a noncompete agreement’s 
enforceability by injunction, physicians 
and other health care providers should 
find this reasoning to be persuasive 
that enforcement of a covenant not to 
compete in this area is contrary to the 
public health, safety, and welfare.*° 


Future of Enforcement 
To bring some consistency in this 
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area of the law and to provide needed 
guidance to trial courts, attorneys, and 
their clients, either the Florida Su- 
preme Court or the legislature must 
act to resolve the current conflicts. A 
bill proposed during the 1993 legisla- 
tive session attempted to resolve at 
least some of the disharmony.*! How- 
ever, despite its attempt to clarify the 
current statute, the bill, which did not 
pass, would have left the questions 
raised by this article unanswered.*2 

Currently, a Florida Bar committee 
is reviewing the state of the law and 
intends to have a proposed bill ready 
for submission in the next legislative 
session. The resolution of these con- 
flicts either by the Florida Supreme 
Court or further legislative amend- 
ment will determine whether the pen- 
dulum continues swinging away from 
enforcement of covenants not to com- 
pete or employers are afforded a re- 
newed mandate to curtail competition 
by their former employees.0 


1 1990 Fla. Laws ch. 90-216. 

2 Judge Schwartz, in a footnote to his 
opinion in Sun Elastic Corp. v. O.B. Indus- 
tries, 603 So. 2d 516, 517 n.3 (Fla. 3d D.C.A. 
1992), attributes possible confusion to the 
language chosen by the Florida Legislature. 

3 See Hapney v. Central Garage, Inc., 
579 So. 2d 127 (Fla. 2d D.C.A.), rev. den., 
591 So. 2d 180 (Fla. 1991). 

4 See Jewett Orthopaedic Clinic, P.A. v. 
White, 629 So. 2d 922 (Fla. 5th D.C.A. 
1993). 

5 Sarasota Beverage Co. v. Johnson, 551 
So. 2d 503 (Fla. 2d D.C.A. 1989). Although 
this is the only decision to be made by the 
court, the court had the power to adjust 
these in order to make them reasonable. 
Xerographics, Inc. v. Thomas, 537 So. 2d 
140 (Fla. 2d D.C.A. 1989). 

6 Capraro v. Lanier Business Products, 
Inc., 466 So. 2d 212 (Fla. 1985) (J. Overton 
dissenting). 

7 Td. at 214. 

8 Id. 

9 See Starr or Fia. S. Com. on JuDICIARY- 
Civ., CS ror SB 2642 (1990), Starr ANALysiIs 
2 (May 17, 1990) (hereinafter SenaTe StaFF 
ANALYSIS). 

10 Fra. Stat. §542.33(2)(a) (1990). 

11 The amendments were effective as of 
June 28, 1990. A disagreement has arisen 
among the district courts concerning the 
retroactive application of §542.33(2)(a) to 
covenants executed before that date. See 
Hapney v. Central Garage, Inc., 579 So. 2d 
127 (Fla. 2d D.C.A.), rev. den., 591 So. 2d 
180 (Fla. 1991), and Carnahan v. Alexander 
Proudfoot Company World Headquarters, 
581 So. 2d 184 (Fla. 4th D.C.A. 1991); 
contra Chandra v. Gadodia, 610 So. 2d 15 


(Fla. 5th D.C.A. 1992), rev. den., 621 So. 2d 
432 (Fla. 1993), and Village Key & Saw 
Shop, Inc. v. Grupton, 19 Fla. L. Weekly 
D1275 (Fla. 5th D.C.A. June 10, 1994). 

12 Fra. Star. §542.33(2)(a) (1990). 

13 In Sarasota Beverage Co. v. Johnson, 
551 So. 2d 503 (Fla. 2d D.C.A. 1989), the 
Second District enforced a covenant not to 
compete against a former employee who on 
only one occasion entered into the territory 
governed by the covenant, and was thereaf- 
ter assigned exclusively to a competitor’s 
territory outside the bounds of the cove- 
nant. 

14 SenaTE StaFF ANALYSIS, supra note 9. 

15 The court held that the employer had 
failed to establish that it had a “legitimate 
protectable interest,’ aside from merely re- 
straining competition, in enforcement of the 
noncompete agreement. Hapney, 579 So. 
2d at 127-128. See text at notes 34-37 below. 

16 Miller Mechanical, Inc. v. Ruth, 300 
So. 2d 11 (Fla. 1974). 

17 Hapney, 579 So. 2d at 133. 

18 Jewett, 629 So. 2d at 926 (citing Miller 
Mechanical, Inc. v. Ruth, 300 So. 2d 11 (Fla. 
1974). 

19 The statute provides that “use of spe- 
cific trade secrets, customer lists, or direct 
solicitation of existing customers shall be 
presumed to be irreparable injury.” Fa. 
Sar. §542.33(2)(a) (1993). See text at notes 
22-23 below. 

20 Sun Elastic, Inc., 603 So. 2d at 517. 

21 Lovell Farms, Inc. v. Levy, 19 Fla. L. 
Weekly D364, at D365 (Fla. 3d D.C.A. Feb. 
15, 1994). 

22 Capraro, 466 So. 2d 212. 

23 Fa. Star. §542.33 (1990). 

24 Hapney, 579 So. 2d at 133. 

25 See discussion in text at notes 34-37 
below. 

26 To be protectible the training must go 
beyond “what is usual, regular, common, or 
customary in the industry which the em- 
ployer is employed.” Id. 

27 AGS Computer Services, Inc. v. 
Rodriguez, 592 So. 2d 801, at 802 (Fla. 4th 
D.C.A. 1992). 

28 The prior year in Carnahan v. Alexan- 
der Proudfoot Co. World Headquarters, 581 
So. 2d 184 (Fla. 4th D.C.A. 1991), the same 
court held that the irreparable injury re- 
quirement was established by proof that the 
employee had copied computer disks, taken 
training manuals, and solicited the em- 
ployer’sclients—all circumstances seemingly 
falling within the statutory factors raising 
a presumption of irreparable injury. 

29 Lovell Farms, 19 Fla. L. Weekly D364. 

30 Jewett Orthopaedic Clinic, 629 So. 2d 
922. 

id. 

Td. 

33 Td. at 926-927. 

34 Hapney, 579 So. 2d at 130-131. 

35 Id. 

36 Jewett, 629 So. 2d at 927. 

37 In Lovell Farms, the Third District 
stated the balancing test to determine rea- 
sonableness requires a determination of the 
“legitimate business interests” of the em- 
ployer. 

38 Lloyd Damsey, M.D., P.A. v. Mankow- 
itz, 339 So. 2d 282 (Fla. 3d D.C.A. 1976), 
cert. den., 345 So. 2d 421 (Fla. 1977). 
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39 Humana Medical Plan, Inc. v. Jacob- 
son, 614 So. 2d 520, 522 (Fla. 3d D.C.A. 
1992), rev. den., 623 So. 2d 494 (Fla. 1994). 

40 Dr. Jacobson had signed a covenant 
not to compete with Humana, but Humana 
had waived enforcement of the noncompete 
before the trial court. In a footnote to its 
original opinion, the Third District Court 
of Appeal had observed that it saw no 
reason why the noncompete agreement 
would not run afoul of the same caselaw 
and public policy that rendered the liqui- 
dated damages clause unenforceable. Hu- 
mana Medical Plan, Inc. v. Jacobson, 18 
Fla. L. Weekly D121 (Fla. 3d D.C.A. Dec. 
29, 1992). This footnote was dropped by the 
court after rehearing in its final opinion. 

41 Fra. CS ror HB 1721 (1994). 

42 This proposed bill would only have 
adopted the Hapney analysis of extraordi- 
nary training as presumptively causing ir- 
reparable harm, and would not have re- 
solved any of the current conflicts. 
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WORKERS, COMPENSATION LAW 


Arising out of and in the Course of Employment: 
AIDS and Workers’ Compensation Law 


he decade of the eighties 

developed a national aware- 

ness of the tragedy of AIDS 

as the 10th leading cause of 
death and highlighted growing prob- 
lems in workers’ compensation. This 
article will focus on the point at which 
the health care concerns related to 
obtaining insurance for the treatment 
of AIDS coincides with coverage of 
AIDS treatment under a workers’ com- 
pensation system. 

Workers’ compensation is a mecha- 
nism for providing cash-wage benefits 
and medical care to victims of work- 
related injuries, and for ultimately 
placing the cost of these injuries on the 
consumer, through the medium of in- 
surance, whose premiums represent 
the cost of the product.! Workers’ com- 
pensation acts are designed to provide 
automatic benefits to workers suffering 
from an injury or disease which arises 
out of and in the course of employment. 
Benefits paid under a workers’ com- 
pensation system are a trade-off be- 
tween the need for the worker to prove 
negligence and the possibility of the 
employer facing prolonged litigation 
and potentially large damage awards. 
Workers’ compensation is the exclusive 
remedy for injured employees in most 
jurisdictions. Those jurisdictions which 
do not provide for workers’ compensa- 
tion as the exclusive remedy have 
generally carved narrow exceptions 
which permit an independent action 
where there is evidence of an inten- 
tional tort. 

The criteria necessary to establish a 
right to workers’ compensation bene- 
fits are an employment relationship 
and an accident or disease arising out 
of and in the course of employment. 
To determine whether an injury has 
arisen out of and in the course of 
employment, courts originally required 


The funding of 
benefits for AIDS- 
infected individuals 
is limited to those 
whose infection 
arose out of 
employment or 
whose phobia 
relates to an 
incident of exposure 
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a showing that the injury was caused 
by an increased risk to which the 
claimant was subjected by the employ- 
ment. The claimant was required to 
demonstrate that the risk was greater 
than that of the general public. More 
recent decisions have established that 
the claimant need only show that the 
injury was a risk of the employment 
without demonstration of greater risk. 

Many courts have sought to clarify 
the interpretation of the phrase “aris- 
ing out of and in the course of employ- 
ment” by examining the phrase as two 
separate and distinct segments. “Aris- 
ing out of” has been construed to refer 
to causal origin, while “in the course 
of employment” refers to the time, 
place, and circumstances of the acci- 
dent or disease in relation to the 
employment. Three doctrines have 
emerged to determine whether an in- 
jury arises out of the employment. 


These include the increased risk doc- 
trine which establishes that the 
distinctiveness of the employment risk 
can be contributed to by the increased 
quantity of a risk that is qualitatively 
not peculiar to the employment. The 
actual risk doctrine looks solely to 
whether the injury was a risk of the 
particular employment. The use of this 
test permits a greater chance of recov- 
ery in act-of-God cases. The positional 
risk doctrine used in a growing number 
of jurisdictions permits a finding for 
claimants when it can be demonstrated 
that the injury would not have hap- 
pened but for the conditions or obli- 
gations of employment. 


Exclusive Remedy and AIDS 
Recent decisions in Montana and 
Louisiana have established workers’ 
compensation as the exclusive remedy 
for employees whose job-related expo- 
sure to the AIDS virus led to com- 
pensable workers’ compensation claims. 
In Blythe v. Radiometer America, Inc., 
50 Mont. 1640, 866 P.2d 218 (1993), 
the Montana Supreme Court upheld 
the exclusive remedy of workers’ com- 
pensation when the claimant was in- 
jured while using a defective arterial 
blood gas kit. The defective kits were 
deliberately purchased as a cost sav- 
ings measure by the medical center for 
which Blythe worked. Blythe was 
among the workers who were not in- 
formed that the kits were defective and 
additionally was provided no instruc- 
tions on how to protect himself from 
exposure while using the kit. Although 
Blythe continued to work for some time 
after the injury, he developed serious 
psychological problems and was even- 
tually diagnosed as psychotic. The court 
focused on whether there was a suffi- 
cient degree of intentionality by the 
medical facility to allow Blythe to sue 
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in tort. The court determined that 
when the employer exposed the em- 
ployee to harm without the certainty 
that harm would occur, there was 
insufficient intentionality to overcome 
the exclusive remedy of workers’ com- 
pensation.” 

Similarly, the Louisiana Court of 
Appeal held that an employee’s sole 
remedy was within the workers’ com- 
pensation law. In Vallery v. Southern 
Baptist Hospital, 630 So. 2d 861 (La. 
App. 1993), Mr. Vallery was splashed 
with the blood of an AIDS-infected 
patient while working as a hospital 
security guard. Mr. Vallery was not 
informed that the patient was AIDS- 
infected prior to or immediately follow- 
ing the incident. Mr. Vallery and his 
wife engaged in unprotected sexual 
intercourse upon Mr. Vallery’s return 
from work after the accident. Both Mr. 
and Mrs. Vallery filed claims for emo- 
tional stress and Mrs. Vallery filed a 
claim for loss of consortium due to their 
having to use condoms for one year. 
The court examined the workers’ com- 
pensation law and determined that 
Mr. Vallery’s claim was subject to the 
exclusive remedy. The court examined 
the intentional act exception to the 
workers’ compensation law and opined 
that the legislature’s intent was to 
maintain the distinction between an 
intentional tort and common law negli- 
gence. The court did not find an inten- 
tional act on the part of the hospital 
and thus held that workers’ compensa- 
tion was the exclusive remedy. 

The court also reviewed the claims 
made by Mrs. Vallery. Her claim for 
loss of consortium was determined to 
be a claim which arose out of the injury 
to her husband and was, therefore, 
compensable under the workers’ com- 
pensation laws. At the same time, her 
claim for negligent infliction of emo- 
tional distress was not viewed as fall- 
ing within the confines of the workers’ 
compensation law. Since there was no 
physical injury to Mrs. Vallery, the 
court did not believe that her claim for 
negligent infliction of emotional dis- 
tress would withstand judicial scru- 
tiny; however, the court held that she 
was entitled to a separate cause of 
action on this claim.3 

Although there are limited caselaw 
decisions, it does appear that when the 
exposure to the AIDS virus is work- 
related, workers’ compensation will pro- 
vide the exclusive remedy for claims 


of emotional distress and loss of consor- 
tium. To date there have been no cases 
at the appellate level which involved 
an employee who contracted the AIDS 
virus through work-related activity. 
Currently the cost drivers in workers’ 
compensation premiums stem from 
those cases in which there is emotional 
distress connected to work-related ex- 
posure to the AIDS virus. 


Benefits Entitlement 

Workers’ compensation law recog- 
nizes that an employee may be injured 
on the job through accident or through 
occupational disease. While state law 
establishes the exact criteria for what 
constitutes an occupational disease, 
the definition contains elements such 
as the disease must be actually caused 
by employment conditions that are 
characteristic of or peculiar to a par- 
ticular occupation; the disease must 
actually be contracted during the pe- 
riod of time the employee was em- 
ployed in the particular occupation; the 
occupation must present a particular 
hazard of the disease occurring so as 
to distinguish that occupation from 
usual occupations or the incidence of 
the disease must be substantially 
higher in the claimant’s occupation 
than in usual occupations; and if the 
disease is an ordinary disease of life, 
the incidence of such a disease must 
be substantially higher in the claim- 
ant’s occupation than in the general 
public.4 

Workers’ compensation law has 
tended to view contagious diseases as 
being different than either an accident 
or an occupational disease. Professor 
Larson notes that contagious diseases 
more closely resemble acts-of-God and 
so require a showing of increased expo- 
sure to contagion.5 Courts, however, 
are not consistent in determining when 
benefits should be awarded. A Califor- 
nia court awarded benefits to a sales- 
man who contracted San Joaquin Val- 
ley fever while travelling in the valley 
during the course of his employment.® 
An Arizona court ruling in regard to 
the same disease, found no compen- 
sability in regard to an Arizona worker 
and noted in its opinion that the Cali- 
fornia court’s assertion that the dis- 
ease was endemic to the valley would 
only serve to show that the entire 
community was subject to the same 
risk of exposure.’ 

To establish a right to benefits in 
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contagious disease cases, it has been 
essential to prove a work connection 
to the contagious disease. If the place 
of work has a higher than normal “pre- 
ponderance of the possibilities,” recov- 
ery is likely.2 Recent caselaw has re- 
quired hospital employees who develop 
contagious diseases, specifically hepa- 
titis B which is transmitted in the 
same manner as AIDS, to demonstrate 
that they were exposed to that particu- 
lar disease in order to receive workers’ 
compensation benefits.? Some courts, 
however, have awarded benefits to 
claimants contracting hepatitis B with- 
out specific proof of exposure.!° While 
there appear to be discrepancies in how 
contagious diseases are handled by the 
courts, a presenter at the ABA annual 
meeting in 1991 noted that for the 30 
documented cases of health care work- 
ers who have contracted AIDS on the 
job, workers’ compensation benefits 
have been paid without the need for 
litigation.!! 


AIDS 


AIDS is an infectious disease caused 
by a virus which damages the body’s 
ability to fight illness. It is possible for 
the virus to lie dormant within an 
individual for many years after expo- 
sure without causing symptoms or even 
being detectible.!2 Current studies sug- 
gest that the AIDS virus is spread in 
only three ways: through sexual inter- 
course with an infected person; through 
injection via a needle used by, or blood 
via transfusion or open wound from 
an infected person; and from an in- 
fected pregnant woman to her fetus or 
a nursing mother to her child.1° 

To date, Utah is the only state to 
amend its workers’ compensation laws 
to specifically answer the unique is- 
sues raised by claims for benefits due 
to HIV infection and/or AIDS.!4 In the 
absence of legislation determining how 
AIDS claims should be addressed, con- 
flict can be expected as courts struggle 
to determine whether AIDS is an occu- 
pational disease or an infectious dis- 
ease. The Utah statute eliminates the 
need for a determination by defining 
the scope of the disease, disability, and 
identity of persons entitled to claim 
benefits. Additionally, the statute pro- 
vides for patient counseling, a pre- 
sumption of compensability for emer- 
gency medical services providers, 
guidelines for the establishment of a 
date of injury, and the establishment 


of provisions for the payment of death 
benefits. Through May 1994, no cases 
have been litigated under the Utah 
statute, although it is possible that 
claims have been processed and paid 
without the need for litigation. Stat- 
utes similar to Utah’s would help to 
clarify the manner in which AIDS and 
similar diseases are treated under work- 
ers’ compensation law and would serve 
to limit litigation in regard to the 
compensability of the disease. 


Areas of Concern 

AIDS is rarely work-related. While 
health care workers represent the popu- 
lation at greatest risk, fewer than one 
percent of reported cases of AIDS are 
from this population group.!5 Nonethe- 
less, the cost pattern of AIDS-related 
diseases differs from that of other 
catastrophic illnesses and the impact 
of such costs on an already overbur- 
dened workers’ compensation system 
will impact significantly on workers’ 
compensation insurers whose under- 
writing formulas must anticipate fu- 
ture costs in order to adequately cover 
current costs. The workers’ compensa- 
tion system develops its premium base 
on the availability of detailed quantifi- 
able data. Several factors affecting 
premiums are prominent in an exami- 
nation of AIDS and workers’ compen- 
sation. These include the high cost of 
treatment, the general lack of a dis- 
ability until the final stages of the 
disease, high level of stress for indi- 
viduals who are or believe they have 
been exposed to the disease, and the 
issue of confidentiality. An issue which 
has, until recently, been of less impor- 
tance in workers’ compensation is rou- 
tine or compulsory testing of employees. 


Claims, Costs, and Stress 

To obtain benefits other than medi- 
cal care, an employee must demon- 
strate that the injury or disease has 
caused a disability which prevents the 
employee from completing the tasks of 
the employment. Many individuals who 
have been infected with the AIDS or 
similar viruses have no symptoms.!6 
These employees would not be entitled 
to benefits other than medical treat- 
ment. At the same time, stress claims 
have been made by individuals who 
have not tested positive for AIDS or 
similar diseases, but who are unable 
to cope with the exposure implicit in 
their employment or in the continued 


employment of an identified carrier. 

For example, a New York court up- 
held a janitor’s workers’ compensation 
stress claim based on the possibility of 
exposure to AIDS at work.!? The em- 
ployee suffered a needle prick while 
emptying a waste container. The em- 
ployee claimed to have developed such 
an “overwhelming” fear of death from 
AIDS that a return to work was not 
possible. In upholding the claim on a 
motion for summary judgment, the 
court held that a person claiming AIDS 
phobia must be able to tie the fear to 
a “distinct” event which would cause a 
reasonable person to develop a fear of 
contracting the disease. The claimant, 
if successful in proving the “overwhelm- 
ing” fear based upon the “distinct” 
event would be entitled to medical 
benefits for treatment of the emotional 
illness and to wage benefits for lost 
work time. A spouse would have a 
potential claim for loss of consortium 
or consequential injury. Such decisions 
drive the costs of workers’ compensa- 
tion insurance ever higher. 

The New York decision does not 
stand alone. A Florida corrections offi- 
cer was compensated for a bite from 
an AIDS-infected prisoner, despite nega- 
tive test results.18 A San Francisco 
General Hospital nurse received $5,000 
in workers compensation benefits be- 
cause she developed ulcers from the 
stress of treating AIDS patients.19 A 
prison guard, who drank coffee that 
an inmate intentionally contaminated 
with AIDS-infected blood, received com- 
pensation for regular testing and coun- 
seling for himself and his family even 
though not actually infected.2° 

The wide variety of claims which can 
be made due to AIDS infection or the 
fear of it exposes workers’ compensa- 
tion insurers to cost patterns which 
exceed those of other catastrophic ill- 
nesses.2! The victims of AIDS-related 
diseases have had traditionally shorter 
periods of intensive care; however, the 
cost for that care can be astronomical. 
In 1995, the average medical cost per 
patient is expected to be $69,000 for a 
life expectancy of 18 months plus 
$147,000 per patient for ho=pital costs. 
Among the indirect costs of the disease 
is loss in productivity. The estimated 
cost of this loss was $55.6 million in 
1991. However, the recent advances in 
treatment have extended the length of 
survival for many patients, thereby 
extending the costs of the treatment. 
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Confidentiality 

State workers’ compensation systems 
were not designed to maintain confi- 
dentiality. To encourage workplace 
safety, records are open to the public 
and are scrutinized to help minimize 
accidents.?2 Confidentiality is a goal 
of individuals who have been infected. 
The needs of the infected individual 
and the requirements of a workers’ 
compensation system are likely to be 
in direct conflict. The conflict can cause 
a delay in benefits for and potentially 
in the treatment of infected individu- 
als. While not an unsolvable problem, 
the issue of confidentiality is an area 
that will need to be addressed if work- 
ers’ compensation benefits are sought 
by infected individuals. While the en- 
actment of anti-discrimination laws 
have compelled employers to deal with 
the problems of AIDS-infected workers, 
issues of confidentiality and “right to 
know” remain to be resolved. 

In a recent case which involved the 
Pennsylvania workmen’s compensation 
law, New York courts examined the 
issues of confidentiality and physician 
disclosure of HIV-positive status. Doe 
v. Roe, 155 Misc. 2d 392, 558 N.Y.S. 
2d 236 (Sup.Ct. 1992), modified, 190 
A.D. 2d 463, 599 N.Y.S. 2d 350 (1993), 
examined the confidentiality require- 
ments of New York Public Health Law 
Art. 27-F as contrasted with the Penn- 
sylvania workmen’s compensation law. 
Plaintiff Doe was treated for an ear 
and sinus condition by Dr. Roe. During 
the course of treatment plaintiff dis- 
closed to the doctor that he tested 
HIV-positive and that he was inform- 
ing the doctor in case she needed to 
take precautions in treating him. Plain- 
tiff requested, and Dr. Roe agreed, that 
the HIV status would remain confiden- 
tial. Some time later, plaintiff filed a 
workers’ compensation claim in Penn- 
sylvania, claiming that his employ- 
ment as a flight attendant was the 
cause of his ear and sinus problem. Dr. 
Roe was served and, therefore, such 
information should not have been re- 
leased. Additionally, the court noted 
that the subpoena issued to the physi- 
cian did not authorize disclosure of 
HIV status. The physician was re- 
quired by the subpoena to bring re- 
cords to the attorney. Had this been 
the method of delivery, the physician 
and attorney could have determined 
the information should not be disclosed 
or in the alternative entered into an 


a: 
Bx. 


agreement prohibiting further disclo- 
sure. 

The Appellate Division further held 
that the plaintiff was entitled to seek 
punitive damages. The court noted 
that such damages are recoverable in 
common law actions for breach of confi- 
dentiality or breach of fiduciary duty 
provided the defendant’s conduct is 
sufficiently blameworthy. The court 
concluded that the defendant failed to 
satisfy her initial burden of negating 
relevant factual issues regarding puni- 
tive damages. The plaintiff’s request 
for punitive damages was reinstated. 

The physician’s alleged oral promise 
to preserve confidentiality of the plain- 
tiff’s HIV status was not an independ- 
ent promise, but was a result of the 
physician-patient relationship. Thus, 
the payment for services rendered was 
sufficient consideration to bind defen- 
dant to the alleged oral promise. The 
Appellate Division reversed the Su- 
preme Court’s denial of a cause of 
action for breach of an express promise 
to preserve confidentiality. 

The Appellate Division specifically 
found that the commencement of a 
workers’ compensation claim did not 
constitute a waiver of confidentiality. 
While this finding is grounded in the 
protection provided by New York’s pub- 
lic health law, the public health laws 
of other states may also provide confi- 
dentiality protection for HIV-infected 
workers. 


Mandatory Testing 
Versus Confidentiality 

In some circumstances, the confiden- 
tiality of the individual may be 
compromised by mandatory testing and 
disclosure of the results when justified 
by the public interest at issue. In 
Anonymous Fireman v. City of 
Willoughby, 779 F. Supp. 402 (N.D. 
Ohio 1991), the court examined the 
issue of mandatory AIDS testing by a 
governmental agency. Plaintiff alleged 
that the mandatory testing program 
violated his right to be free from unrea- 
sonable searches, seizures, and unwar- 
ranted invasions of privacy by the city 
and requested relief for violations of 
his substantive due process rights based 
on the Fourth, Ninth and Fourteenth 
amendments to the U.S. Constitution. 

The court concluded that HIV testing 
on blood already drawn from public 
employees as part of an annual physi- 
cal examination constitutes an intru- 


sion, and a search and seizure within 
the meaning with a subpoena by the 
plaintiff’s employer. The subpoena was 
accompanied by general medical re- 
lease forms. 

The Appellate Division affirmed the 
Supreme Court’s finding that plaintiff 
has the right to maintain a cause of 
action against the physician for dis- 
closure of confidential HIV-related 
material in violation of public health 
law Art. 27-F. The Appellate Division 
concluded that a private cause of action 
would be consistent with the penalties 
imposed by the public health law since 
such a cause of action would merely 
provide an additional enforcement 
mechanism for those persons affected 
by a violation of that law particularly 
since the legislature deemed individu- 
als covered by that law to be in need 
of protection. 

The Appellate Division also concluded 
that the physician’s disclosure of the 
plaintiff’s HIV status violated the con- 
fidentiality provisions of public health 
law Art. 27-F. To reach this determina- 
tion, the Appellate Division found the 
authorizations to release information 
to be defective within the meaning of 
the public health law. The authoriza- 
tions were not specific as to the release 
of HIV-related information of the 
Fourth Amendment. 


The issue is whether such a search 
is reasonable. The court noted that 
firemen and police officers have re- 
duced expectations of privacy since the 
public welfare depends to a substantial 
degree on the health and fitness of 
these individuals. The city’s right to 
conduct mandatory testing was upheld 
as reasonable. The court noted, how- 
ever, “Mandatory AIDS testing by a 
governmental agency for the sole pur- 
pose of obtaining a baseline to 
determine whether an employee con- 
tracted AIDS on the job and thereby 
determine the validity of any future 
workers compensation claim, is not 
valid.” (Emphasis added.) “Mandatory 
AIDS testing of employees can be valid 
only if the group of employees involved 
is at high risk of contracting and/or 
transmitting AIDS to the public.” 

This decision, while extremely nar- 
row, opens the possibility of mandatory 
AIDS testing and disclosure of the 
results when the public interest is 
deemed to outweigh the individual 
right to be free from unwarranted 
searches and seizures and/or invasions 
of privacy. The opinion was written 
with the expectation that the decision 
would be appealed, thus allowing the 
Supreme Court to address the issue of 
mandatory testing for AIDS. To date 
no appeal has been filed. 


Right now, thousands of people are dying, waiting for 
transplants. If you've decided to be an organ and tissue 
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organ and tissue donor... 
: But you didn’t tell your family. 

Then youhaven’t really 

tobe adonor. 


Conclusion 

The funding of benefits for AIDS- 
infected individuals is limited under 
workers’ compensation law to those 
individuals whose infection arose out 
of and in the course and scope of 
employment or whose AIDS phobia 
relates to a discrete incident of expo- 
sure. The major problems to be ad- 
dressed in relation to AIDS and work- 
ers’ compensation are the current stress- 
related cost drivers which are increas- 
ing the cost of coverage in professions 
in which AIDS exposure is likely, even 
though claims for AIDS treatment it- 
self have yet to impact the workers’ 
compensation system. Unless there is 
sufficient regulation and limitation on 
such stress-related claims, it is likely 
that the cost of workers’ compensation 
insurance in high risk professions will 
become prohibitive. 

The question of confidentiality is 
also of importance. Public health laws 
may well provide confidentiality pro- 
tection which supersedes any waiver 
of confidentiality which may occur as 
the result of filing a claim for workers’ 
compensation benefits. At the same 
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time, mandatory testing and disclosure 
of HIV status for public employees in 
professions which expose the public to 
risk appears likely. 

By October 1990, the AIDS epidemic 
took more lives in the United States 
than were lost during the Viet Nam 
war. The enormity of such loss of life 
must be addressed by all providers of 
health care benefits. For those indi- 
viduals whose infection arises out of 
and in the course of employment, a 
response from the workers’ compensa- 
tion industry is appropriate and nec- 
essary. 0 


1 See generally 1 Larson, THE Law or 
WorkKMEN’S CoMPENSATION §1.00 to §6.30 
(1990). 

2 Blythe v. Radiometer America, Inc., 50 
Mont. at 1640, 866 P.2d at 218 (1993). “We 
hold the Workers’ Compensation Act pro- 
vides Blythe with the exclusive remedy for 
his injury resulting from his employer’s 
decision to require its employees to use 
defective ABG kits.” 

3 Vallery v. Southern Baptist Hospital, 
630 So. 2d at 861 (La. App. 1993). The court 
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U.S.L.W. 2029 (D. Mass. July 22, 1993) 
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the nonemployer hospital with the physical 
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Contra Petri v. Bank of New York, 153 Misc. 
2d 426, 582 N.Y.S. 2d 608 (Sup. Ct. 1992) 
(plaintiff had sexual relationship with de- 
fendant who had tested HIV positive for 
three years but had not revealed that fact 
to plaintiff, plaintiff had not tested HIV 
positive, no cause of action because no 
physical injury). Compare Kerins v. Hartley, 
17 Cal. App. 4th 713, 21 Cal. Rptr. 621 
(1993) (defendant HIV-infected surgeon op- 
erated on plaintiff without disclosing HIV- 
positive status, surgeon did not suffer any 
cuts and there were no unusual occurrences 
in surgery, plaintiff has a cause of action) 
(intentional tort); Faya v. Almaraz, 329 Md. 
435, 620 A.2d 327 (App. 1993) (defendant 
HIV-infected surgeon operated on plaintiffs 
without disclosing HIV-positive status, 
proper barrier techniques used during sur- 
gery, plaintiffs have a cause of action); with 
Funeral Servs. by Gregory, Inc. v. Bluefield 
Community Hosp., 186 W.Va. 424, 413 S.E. 
2d 79 (1991) (hospital sent corpse to morti- 
cian without warning of corpse’s HIV infec- 
tion, proper barrier techniques used during 
embalming, plaintiff mortician had no cause 
of action); Ordway v. County of Suffolk, 154 
Misc. 2d 269, 583 N.Y.S. 2d 1014 (Sup. Ct. 
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1992) (plaintiff surgeon not told patient had 
AIDS, barrier techniques used and no cuts 
or unusual occurrences in surgery, plaintiff 
had no cause of action). 

4 Wuesthoff Memorial Hospital v. 
Hurlbert, 548 So. 2d 771 (Fla. 1st D.C.A. 
1989). 

51 Larson, THE Law or WorkKMEN’s Com- 
PENSATION §8.50 (1990). 

6 Pacific Employers Ins. Co. v. Industrial 
Accident Comm’n, 19 Cal. 2d 622, 122 P.2d 
570 (1942). The court noted that “(t]he 
injuries suffered to be compensable need 
not be of the kind anticipated by the 
employer or peculiar to the employment.” 

7Treadway v. Industrial Comm’n, 23 
Ariz. App. 578, 534 P.2d 1077 (1975). 

81 Larson, THE Law or WorKMEN’s Com- 
PENSATION §8.52 (1990). 

9 Sperling v. Industrial Comm’n, 129 Ill. 
2d 416, 544 N.E. 2d 290 (1989). The court 
noted that the employee had failed to offer 
any evidence that she had contact with a 
carrier of hepatitis B and therefore the 
Industrial Commission’s arbitrator was cor- 
rect to deny benefits. 

10 Hurlbert, 548 So. 2d at 771. The court 
determined that the claimant’s hepatitis B 
was an occupational disease and did not 
address the issue of contagious diseases. 
The court reached its determination by 
examining the Florida statute and deter- 
mining that Fia. Star. §440.151(1)(a) (1987) 
permitted an award of benefits for “occupa- 
tional disease.” 

11 BNA Workers ComPENSATION Report, vol. 
2 at 333 (1991). 
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siderations, CPCU J. 20 (March 1991). 

13 Td. citing CDC Firsr 100,000 Cases or 
AIDS-US.MMWR 38, 561-63 (1989). 

14 Niles, AIDS as a Workers Compensa- 
tion Issue, 3 LEGAL Insicut 8 (1988). 

15 Td. at 22. See also Workers CoMPENSA- 
TION OuTLOOK, vol. 4, no. 7 (April 1994). 

16 Gice, supra note 12, at 20. 

17 New York L.J., Aug. 5, 1991, at 23, col. 4. 

18 The Florida case was the first reported 
instance in which a corrections officer was 
bitten by an AIDS-infected prisoner. The 
case was reported by the Associated Press 
in 1986. Recently, a case with similar 
attributes was adjudicated in New York and 
while benefits were awarded to the claim- 
ant, the court rejected an emotional distress 
claim based upon exposure to the AIDS 
virus. The court’s decision was premised on 
the fact that no evidence was adduced at 
trial which supported exposure to the AIDS 
virus. Hare v. New York, 143 Misc. 2d 281, 
539 N.Y.S. 2d 1018 (Ct. Cl. 1989), aff'd, 173 
A.D. 2d 523, 570 N.Y.S. 2d 125 (1991). 

19 BurEAU oF NaTIONAL AFFAIRS, INC., 2 
AIDS: Poticy anp Law at 6 (Apr. 22, 1987). 

20 Murphy, AIDS: An Occupational Dis- 
ease?, 2 Lecat Insicut 7, 9 (1987). 

21 WorKERS COMPENSATION OUTLOOK, supra 
note 15. “By 1995, the cost of treating 
HIV-positive and AIDS patients is expected 
to reach $15.2 billion—up 48 percent since 
1992—according to the United States De- 
partment of Labor.” 

22 Schecter, Occupationally Acquired HIV 
Infection and Workers Compensation, ACS 
BuLetin at 16-17 (December 1990). 
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TRIAL LAWYERS FORUM 


Recovering Attorney Fees Incurred 
in Arbitration: The Unworkable 
Two-Tiered System 


ociety has recently encoun- 

tered a proliferation of 

arbitration agreements and 

the consequent use of arbi- 
tration procedures. These develop- 
ments, however, have substantially 
affected the ability of parties to recover 
attorney fees for the time spent resolv- 
ing their disputes. In years past, the 
courts of this state curtailed the right 
of parties in arbitration to collect attor- 
ney fees for time spent in that arbi- 
tration, unless their arbitration agree- 
ment provided otherwise. More 
recently, the Florida Supreme Court 
ruled that parties may recover legal 
fees incurred during arbitration. 

The result of this ruling makes good 
practical sense. Arbitrations are no 
longer an inexpensive means for re- 
solving disputes. Use of experts, dis- 
covery tactics, and lawyer participa- 
tion have generally made this alter- 
native dispute resolution mechanism 
more expensive. It is only fair to award 
attorney fees to a successful arbitra- 
tion party when a similar right would 
have been available to that party if the 
matter had been litigated rather than 
arbitrated. 

Unfortunately, the practical benefit 
of the Florida Supreme Court’s ruling 
is undermined by the system adopted 
for awarding attorney fees to a prevail- 
ing party in arbitration. Although the 
Florida Supreme Court has ruled that 
legal fees for the time spent in arbitra- 
tion are recoverable, the lower courts 
of this state have adhered to the an- 
tiquated notion that only trial courts 
may determine the issue of entitlement 
to attorney fees and the amount of 
those fees. This article examines the 
evolution of the right to obtain attor- 
ney fees for time spent in arbitration, 
the current method for determining 
entitlement to, and the amount of arbi- 


The issue of 
awarding attorney 
fees in arbitration 

could be easily 
resolved by the 
legislative revision 


of F.S. $682.11 


by Hala A. Sandridge 


tration attorney fees, and suggests a 
method of reforming what has become 
an unworkable system. 


The Old Rule—No Fees 


The starting point for determining 
whether one may recover attorney fees 
for time spent in arbitration is F-.S. 
§682.11 which provides: “Unless other- 
wise provided in the agreement or 
provision for arbitration, arbitrators’ 
and umpires’ expenses and fees, to- 
gether with other expenses, not 
including counsel fees, incurred in the 
conduct of the arbitration, shall be paid 
as provided in the award.” (Emphasis 
added.) 

For years, the emphasized language 
in §682.11 was consistently construed 
to prohibit the award of attorney fees 
for time spent in arbitration. See Glen 
Johnson, Inc. v. L.M. Howdeshell, Inc., 
520 So. 2d 297 (Fla. 2d DCA 1988); 
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Buena Vista Construction Co. v. Car- 
penters Local Union, 472 So. 2d 1356 
(Fla. 5th DCA 1985); Cuevas v. Po- 
tamkin Dodge, Inc., 455 So. 2d 398 
(Fla. 3d DCA 1984). 

Certain policy considerations sup- 
port this former construction of this 
statute. Arbitration is an extra-judicial 
means of resolving disputes. A party 
in arbitration may proceed without an 
attorney. One goal of arbitration is to 
dispose of disputes quickly and inex- 
pensively. It could be argued that, to 
keep arbitration an expeditious and 
inexpensive dispute resolution mecha- 
nism, the legislature discouraged the 
involvement of attorneys by prohibit- 
ing the award of attorney fees for time 
spent in arbitration. 

Although there were policy reasons 
to support the concept that arbitration 
legal fees were not recoverable, the 
courts’ construction of §682.11 was 
purely statutory. Construing the lan- 
guage in the statute, the courts 
uniformly held that “not including coun- 
sel fees” meant that a party could not 
recover attorney fees for time spent in 
arbitration.! This construction of 
§682.11 applied regardless of whether 
the request for fees was made to the 
arbitrator during the arbitration or to 
a trial judge after the arbitration had 
concluded.? 


The New Rule—Fees Available, 
But Not Through Arbitrators 
The Second District was the first 
court to abandon the old rule and reject 
the concept that §682.11 prohibited the 
award of attorney fees for time spent 
in arbitration. In Fewox v. McCarthy, 
556 So. 2d 419 (Fla. 2d DCA 1990), the 
Second District determined that 
§682.11 only prohibited an award of 
attorney fees by arbitrators; it did not 
prohibit an award of legal fees by a 


court in a subsequent judicial proceed- 
ing. 
The Second District’s decision was 
based, in part, upon the court’s belief 
that arbitrators are unqualified to de- 
termine attorney fee issues. The 
reasoning behind the Second District’s 
decision was premised on its supposi- 
tion that the legislature eliminated 
attorney fees from arbitrations because 
arbitrators have no experience in de- 
termining what constitutes a reason- 
able fee. According to the Second 
District, arbitrators are generally busi- 
nesspeople chosen for their expertise 
in the particular subject matter of a 
suit. The Second District consequently 
concluded the legislature must have 
found arbitrators unqualified to deter- 
mine the issue of entitlement to, or 
amount of, attorney fees for time spent 
in arbitration. 

The Florida Supreme Court affirmed 
the Second District in Insurance Com- 
pany of North America v. Acousti 
Engineering Company of Florida, 579 
So. 2d 77 (Fla. 1991). In answering 
questions certified by the Second Dis- 
trict, the Florida Supreme Court 
confirmed that §682.11 does not pro- 
scribe the award of legal fees incurred 
during arbitration, but rather merely 
prohibits arbitrators from awarding 
such fees. 


Questionable Premises, 
Unnecessary Problems 

The Florida Supreme Court’s deci- 
sion created a two-tiered system for 
determining entitlement to and the 
amount of arbitration attorney fees. 
First, a party seeking fees must prevail 
in arbitration. The prevailing party 
then must file suit in circuit court to 
recover the attorney fees it incurred 
in the arbitration. A trial judge, not 
the arbitrator, then determines whether 
the prevailing party is entitled to legal 
fees and, if so, in what amount. The 
Florida Supreme Court’s decision is 
based on questionable premises, and 
the procedure it created is wrought 
with problems. 
e Questionable Premises 

Contrary to the Second District’s 
assertion, there is no evidence that the 
legislature believed arbitrators are busi- 
nesspeople solely versed in the subject 
matter that is being arbitrated.? In 
fact, arbitrators are often attorneys.* 
Arbitrators also rely upon experts, in- 
cluding attorneys, to render their 


decisions. Arbitrators could just as 
easily use legal fee experts to award 
attorney fees. In reality, trial judges 
always rely upon expert testimony from 
attorneys to determine what is a rea- 
sonable fee.5 

The various arbitration associations 
that provide services to parties wishing 
to arbitrate do not require that arbitra- 
tors be familiar with a particular 
subject matter of the suit. For instance, 
arbitrators who are lawyers are regu- 
larly appointed to construction arbi- 
trations, and, with the aid of experts, 
decide complicated engineering, archi- 
tectural, and contracting matters. It 
follows that an arbitrator, with the aid 
of a proper expert witness, could con- 
clude whether a party is entitled to 
attorney fees and the amount of the 
fee. Indeed, arbitrators, as business- 
people, are more likely to be familiar 
with attorney fees, having either paid 
them or reviewed them during their 
business transactions. Conversely, 
trial judges are probably not person- 
ally familiar with the costs associated 
with hiring an attorney, much less the 
reasonableness of a fee.” By promoting 
the notion that arbitrators are limited 
in their abilities to decide any issue, 
courts invite further erosion of arbitra- 
tors’ duties. 

Not only is it unjust to assume that 
arbitrators cannot decide factually what 
amount constitutes a reasonable fee, 
it is similarly unfair to claim that the 
legal issue of entitlement cannot be 
addressed by arbitrators. In fact, Flor- 
ida courts are in conflict as to whether 
an arbitrator may determine entitle- 
ment to attorney fees when all parties 
to the arbitration have consented to 
the arbitrator’s jurisdiction to make 
this determination. In Pierce v. J.W. 
Charles Bush Securities, Inc., 603 So. 
2d 625 (Fla. 4th DCA 1992), the Fourth 
District determined that parties may 
stipulate that arbitrators could deter- 
mine the issue of entitlement to 
attorney fees. Conversely, the £econd 
District in Fridman v. Citicorp Real 
Estate, Inc., 596 So. 2d 1128 (Fla. 2d 
DCA 1992), held that the issue of 
entitlement to attorney fees could not 
be decided by the arbitrators, but in- 
stead had to be decided by the trial 
court when requested to do so.® 
e Unnecessary Problems 

Beyond the fact that arbitrators are 
fully capable of determining the legal 
issue of entitlement to fees, problems 


arise if one separates the arbitrators 
(who decided the merits) from the fee 
issues (which may depend on the mer- 
its). Arbitrations can be lengthy, 
proceeding for several months. The 
arbitrator is in the best position to 
determine whether a party is entitled 
to attorney fees. Because the award of 
attorney fees to the prevailing party 
sometimes is discretionary, see, e.g., 
F.S. §448.08, the arbitrator who heard 
the merits may be in the best position 
to determine whether a party is enti- 
tled to attorney fees. It is difficult for 
a trial court that did not hear the 
evidence to exercise discretion appro- 
priately in deciding entitlement to fees. 

Even when an attorney fee award is 
not discretionary, the issue of whether 
a party is a “prevailing party” can no 
longer be decided by merely identifying 
the party that obtained an affirmative 
judgment. Rather, the prevailing party 
is the party who prevails on the “sig- 
nificant issues” that were tried. See 
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Moritz v. Hoyt Enterprises, Inc., 604 
So. 2d 807 (Fla. 1992). Surely the 
arbitrator, who sits through weeks of 
an arbitration, observes the proceed- 
ings, understands the attorneys’ 
involvement in the arbitration, and 
considers the merits of the parties’ 
positions, is best suited to determine 
who prevailed on the significant issues. 
To do otherwise would require the trial 
court to obtain a copy of the transcript 
and evidence of the arbitration, review 
it in detail, decide which were “signifi- 
cant issues,” and make a determination 
as to the merits of all the claims before 
determining entitlement. 

Another shortcoming of this bifur- 
cated procedure is its effect on 
arbitration awards that do not specify 
the theory of recovery. Parties may 
proceed to an arbitration based upon 
several theories. One or more of these 
theories may permit the recovery of 
attorney fees. When an arbitrator ren- 
ders an award, he or she is not required 
to state whether the award is under a 
theory that entitles a party to attorney 
fees.2 If an arbitration award is en- 
tered in favor of a party who then 
proceeds to the trial court for an award 
of fees, the trial court may be unable 
to award fees when the arbitration 
involved numerous theories of recov- 
ery, some of which did not entitle the 
party to attorney fees, and the arbitra- 
tor did not identify the prevailing theory 
in the award.!° A mini-trial may be 
required to determine under what the- 
ory a party prevailed before it could 
collect an attorney fee. Allowing arbi- 
trators to determine entitlement would 
prevent this dilemma. 

If one of the purposes of arbitration 
is to reduce the costs for resolving 
disputes, the procedure for collecting 
arbitration attorney fees has now de- 
feated this goal. Essentially, a “mini- 
trial” in the trial court is required to 
determine whether a party is “prevail- 
ing;’ whether a discretionary award 
should be rendered, and what the 
amount of the arbitration fee should 
be. Thousands of dollars in costs and 
fees could be added to each parties’ 
legal bill for resolving a dispute through 
the arbitration mechanism. 

By indulging in this unwarranted 
fiction that arbitrators are incapable 
of determining attorney fee issues, the 
courts of Florida have undermined the 
arbitration system. The courts have 
opened the door to opponents of arbi- 


tration complaining that arbitrators 
are similarly unqualified to decide other 
complex issues. It is senseless for arbi- 
trators to determine numerous legal 
and factual issues but not the legal 
issue of entitlement to attorney fees 
and the factual issue of the amount of 
that fee. 


Recommendations 

The judiciary is not solely responsi- 
ble for the creation of this two-tiered 
system. The wording of §682.11 is not 
a model of clarity. If the legislature 
intended that arbitration legal fees be 
awarded by arbitrators, as well as trial 
judges, it should have clearly expressed 
this intention. Conversely, if the legis- 
lature believed arbitrators were 
unqualified to award attorney fees, it 
should re-examine this belief. 

The obvious solution to this problem 
is a revision of §682.11. The legislature 
should first clarify that attorney fees 
are available for time spent in arbitra- 
tion. Next, the statute should be revised 
to allow arbitrators to decide all issues 
concerning arbitration attorney fees. 
Finally, appellate remedies for an arbi- 
tration attorney fees determination 
should be identical to those available 
for any other arbitration award. 


Conclusion 

An unworkable system has been cre- 
ated for awarding attorney fees for 
time spent in arbitration. Parties to 
an arbitration agreement entered into 
the agreement with the understanding 
that it would provide an inexpensive 
and expeditious means of resolving 
their disputes. Despite this intent, ar- 
bitration parties are forced to proceed 
to trial to determine the issue of attor- 
ney fees. Such a bifurcated procedure 
lengthens the time for resolving dis- 
putes and adds considerable expense. 
This problem could be easily resolved 
by the legislative revision of §682.11 
to allow arbitrators to award attorney 
fees in arbitration proceedings. Arbi- 
trators are fully capable of making 
such determinations, and both the ju- 
dicial system and arbitration system 
will benefit from this solution. 


1 See, e.g., Glen Johnson, Inc. v. L.M. 
Howdeshell, Inc., 520 So. 2d 297, 298 (Fla. 
2d D.C.A. 1988). 


2 Tassinari v. Loyer, 189 So. 2d 651 (Fla. 
2d D.C.A. 1966). 


3.No legislative documentation was ever 
cited by the court to support its conclusion 
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that the legislature intended that only per- 
sons familiar with a particular business 
could serve as arbitrators in their area of 
expertise. 

4See Fridman v. Citicorp Real Estate, 
Inc., 596 So. 2d 1128 (Fla. 2d D.C.A. 1992), 
in which the arbitrators were attorneys. 

5 Trial judges are required to use the 
rules in the Code of Professional Conduct 
to calculate a proper legal fee. Florida 
Patient’s Compensation Fund v. Rowe, 472 
So. 2d 1145 (Fla. 1989). Arbitrators could 
also apply these guidelines. 

6 Pierce v. J.W. Charles Bush Securities, 
Inc., 603 So. 2d 625 (Fla. 4th D.C.A. 1992). 

7 Id. 

8 Conflict was certified on this issue by 
the Fourth District in Pierce. Id. at 631. 

2In Raymond, James & Associates, Inc. 
v. Wieneke, 591 So. 2d 956 (Fla. 2d D.C.A. 
1991), rev. den., 598 So. 2d 79 (Fla. 1992), 
the Second District recognized that arbitra- 
tors are authorized to inform parties whether 
an arbitration award is based upon a theory 
that would entitle them to a fee award. 

10 Pharmacy Management Services, Inc. 
v. Perschon, 622 So. 2d 75 (Fla. 2d D.C.A. 
1993); in PRG, Inc. v. Oviedo Material, Inc., 
569 So. 2d 913, 915 (Fla. 5th D.C.A. 1990), 
the Fifth District stated: “Certain issues 
relevant to attorney’s fees must be deter- 
mined by the arbitrator, and. . . the failure 
to submit those issues to arbitrator consti- 
tutes a waiver.” 
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is 


or the first time in almost 

a decade, the U.S. Supreme 

Court has issued an opin- 

ion in a case involving the 
doctrine of fair use in copyright law, 
this time in the context of a parody of 
the Roy Orbison standard, “Oh, Pretty 
Woman,” by the rap group 2 Live Crew, 
on its album “As Clean As They Wanna 
Be.” The case, Campbell v. Acuff-Rose 
Music, Inc., 114 S. Ct. 1164 (March 7, 
1994), will be discussed below, after 
an overview of other recent develop- 
ments in the law of fair use. 

The fair use doctrine is a statutory 
exception to the copyright owner’s ex- 
clusive rights under the Copyright Act 
to reproduce, adapt, and distribute his 
or her copyrighted work and, for cer- 
tain types of works, to perform and 
display the work publicly. 17 U.S.C. 
§106. Under §107 of the Copyright Act, 
the “fair use” of a copyrighted work for 
purposes such as criticism, comment, 
news reporting, teaching, scholarship, 
or research is not an infringement. In 
determining whether a particular use 
is fair, the courts consider the following 
factors on a case-by-case basis: 

1) The purpose and character of the 
use, including whether such use is of 
a commercial nature or is for nonprofit 
educational purposes; 

2) The nature of the copyrighted 
work; 

3) The amount and substantiality of 
the portion used in relation to the 
copyrighted work as a whole; and 

4) The effect of the use upon the 
potential market for or value of the 
copyrighted work. 17 U.S.C. §107. 

Because fair use cases are decided 
on a fact-intensive, case-by-case basis, 
the law is often unclear in particular 
circumstances. A wide variety of cases 
have been decided over the past de- 
cade, starting with two Supreme Court 
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decisions in the mid-eighties, Sony 
Corp. v. Universal City Studios, 464 
U.S. 417 (1984) (the Betamax case), 
and Harper & Row v. Nation Enter- 
prises, 471 U.S. 539 (1985) (Gerald 
Ford’s memoirs). A year ago, Congress 
amended §107 to clarify one unsettled 
area of the fair use doctrine, and the 
Supreme Court in Campbell has now 
provided direction in another area. Be- 
low is a summary of several leading 
cases relating to fair use, by category. 


Unpublished Works 

In Harper & Row v. Nation Enter- 
prises, the U.S. Supreme Court held 
that publication by the Nation maga- 
zine of excerpts from Gerald Ford’s 
unpublished memoirs constituted copy- 
right infringement. In focusing on the 
second fair use factor, the nature of the 
work, the Court ruled that the fact 
that a work is unpublished is a critical 
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part of its nature, and the scope of fair 
use is narrower with respect to unpub- 
lished works than to published works. 
Therefore, the unpublished nature of 
a work is a key, although not necessar- 
ily dispositive, factor tending to negate 
fair use. 

In two subsequent decisions, Salin- 
ger v. Random House, 811 F.2d 90 (2d 
Cir. 1987), and New Era Publications 
v. Henry Holt Co., 873 F.2d 576, rehear- 
ing en banc denied, 884 F.2d 659 (2d 
Cir. 1989), the court of appeals for the 
Second Circuit reemphasized the nar- 
row scope of fair use for unpublished 
works. Both cases involved the un- 
authorized use of unpublished letters 
and other writings of famous authors, 
J.D. Salinger (author of The Catcher 
in the Rye and Franny and Zooey), and 
L. Ron Hubbard (Scientology founder 
and science fiction writer), in biographi- 
cal accounts that were objected to by 
the subject or his heirs. In Salinger, 
the court ruled that unpublished works 
“normally enjoy complete protection,” 
but in a subsequent case, Wright v. 
Warner Books, 953 F.2d 731 (2d Cir. 
1991), the court permitted some use of 
unpublished writings, thereby rejecting 
a per se rule against all use of unpub- 
lished works. Two other recent cases 
from the Second Circuit were New Era 
Publications v. Carol, 904 F.2d 152 (2d 
Cir. 1990), in which the use of Hub- 
bard’s published writings was held to 
be a fair use, and Lish v. Harper's 
Magazine Foundation, 807 F. Supp. 
1090 (S.D.N.Y. 1992), in which un- 
authorized publication of an edited 
version of an unpublished letter was 
held not to be a fair use. 

As a result of these cases, a number 
of commentators, historians, biogra- 
phers, and publishers complained that 
the courts had gone too far in protecting 
unpublished works, thereby limiting 
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the use of primary sources like letters 
and diaries in producing nonfiction 
works. They, therefore, asked Congress 
to overrule these judicial precedents, 
and were rewarded in October 1992 
with the enactment of Public Law 
102-492, which added this sentence to 
§107: “The fact that a work is unpub- 
lished shall not itself bar a finding of 
fair use if such finding is made upon 
consideration of all the above factors.” 
This means that courts will now fully 
weigh each of the prescribed statutory 
fair use factors and not give over- 
whelming weight to the unpublished 
nature of the work. 


Educational and 
Research Uses 

Two recent test cases in the Second 
Circuit focused on whether “produc- 
tive” uses such as copying for edu- 
cational or research purposes (which 
tend to be favored by society and the 
courts) can be considered fair use when 
done by profit-making businesses for 
commercial purposes, which the Su- 
preme Court has said is “presumptively 
unfair.” Sony, 464 U.S. 417. In Basic 
Books, Inc. v. Kinko’s Graphics Corp., 
758 F. Supp. 1522 (S.D.N.Y. 1991), 
several major publishing houses sued 
Kinko’s print shops for copying, with- 
out permission and without paying 
royalties, excerpts from books, and bind- 
ing them into anthologies for sale to 
college students. The court held this 
not to be a fair use because the com- 
mercial nature of the use outweighed 
the educational purpose and served to 
supplant rather than transform the 
plaintiffs’ works in the marketplace, 
thereby depriving the authors and pub- 
lishers of profits they would otherwise 
have earned. 

In American Geographical Union v. 
Texaco, Inc., 802 F. Supp. 1 (S.D.N_Y. 
1992), scientists employed by Texaco, 
a profit-seeking company, had made 
photocopies of articles published in 
scientific and technical journals for 
research purposes. Recognizing that 
scientific research is a productive use, 
the court nonetheless rejected the de- 
fense of fair use because of the 
commercial nature of Texaco’s use. The 
court contrasted Texaco’s commercial 
use with that of the use made by 
scientists at the National Institute of 
Health and National Medical Library 
in Williams & Wilkins Co. v. United 
States, 487 F.2d 1345 (Ct. Cl. 1973), 


In rendering its 
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entertaining line of 
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aff'd by an equally divided Court, 420 
U.S. 376 (1975). There the copying was 
done by governmental nonprofit or- 
ganizations devoted exclusively to the 
advancement of science and was held 
to be a fair use. The Texaco case is now 
on appeal to the Second Circuit. 


Reverse Engineering 
of Computer Programs 

In two cases decided in the summer 
of 1992, the Federal Circuit in Wash- 
ington, D.C., and the Ninth Circuit in 
California were called upon to deter- 
mine the scope of fair use in the context 
of reverse engineering of computer pro- 
grams embedded in video games. The 
two cases were Atari Games Corp. v. 
Nintendo of America, 975 F.2d 832 
(Fed. Cir. 1992), and Sega Enterprises, 
Ltd. v. Accolade, Inc., 977 F.2d 1510 
(9th Cir. 1992). 

In the two cases, the courts ruled 
that “intermediate” copying of com- 
puter software by disassembling the 
program code for the purpose of reverse 
engineering could be a fair use. Both 
of the plaintiffs were video game manu- 
facturers whose programs had been 
copied by competitors in order to un- 
derstand how the programs functioned 
so that they could develop additional 
games to play on the plaintiffs’ con- 
soles. Since the purpose of the copying 
was to understand the programs’ un- 
protected ideas (and then to develop 
new programs), rather than merely to 
pirate the protected expression of the 
programs themselves, the courts ruled 
that the copying could be a fair use. 
This was particularly so since interme- 
diate copying was the only practical 
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way for the defendants to learn enough 
about the programs to enable them to 
develop compatible games and compete 
in the video games market. 

For more on these cases, see my 
article “Chips, Locks and Video Games: 
Courts Rule on the Scope of Protection 
in Computer Copyright Cases,” in the 
July/August 1993 issue of The Florida 
Bar Journal, p. 75. 


Parody 

In Campbell v. Acuff-Rose, 114 S. Ct. 
1164, the Supreme Court considered 
the fair use defense in the context of a 
parody version of a copyrighted song. 
In 1991, the U.S. district court in 
Nashville had ruled that 2 Live Crew’s 
use of Roy Orbison’s rock ballad “Oh, 
Pretty Woman” in a parody version on 
the rap album “As Clean As They 
Wanna Be” qualified as fair use. 754 
F. Supp. 1150 (M.D. Tenn. 1991). On 
appeal, the Sixth Circuit Court of Ap- 
peals reversed in a split 2-1 decision. 
972 F.2d 1429 (6th Cir. 1992). The 
majority held that the commercial na- 
ture of the parody rendered it “pre- 
sumptively unfair,’ citing Sony Corp. 
v. Universal City Studios, 464 U.S. 
417, and that by taking the “heart” of 
the original, the rap group had taken 
too much of the work to qualify as fair 
use, Harper & Row v. Nation Enter- 
prises, 471 U.S. 539 (1985) (Gerald 
Ford’s memoirs). The dissenting judge, 
however, argued that the mere fact 
that the parodists hoped to make money 
from their song did not make their use 
presumptively unfair, since the defen- 
dants were not merely reproducing the 
copyrighted work, but were transform- 
ing it for the more creative purpose of 
criticism and parody. 

In light of the conflicting opinions 
in the lower courts, the Supreme Court 
granted certiorari to resolve the fair 
use debate. In rendering its decision, 
the Court had the benefit of reviewing 
an entertaining line of parody cases 
dating to the early 1950’s. 

The first significant case to address 
the fair use defense in a parody situ- 
ation was Benny v. Loews, Inc., 239 
F.2d 532 (9th Cir. 1956), aff'd by an 
equally divided Court, 356 U.S. 43 
(1958). There the court ruled that the 
defendants, in presenting a “burlesque” 
version of the movie “Gas Light” as 
“Autolight” on the Jack Benny tele- 
vision show, had appropriated too sub- 
stantial an amount of the plaintiff's 
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work and thus could not prevail on a 
defense of fair use. 

However, in Columbia Pictures Corp. 
v. National Broadcasting Co., 137 F. 
Supp. 348 (S.D. Cal. 1955), the same 
trial judge who had ruled against the 
defendants in Benny found that a par- 
ody of the movie “From Here to 
Eternity” called “From Here to Obscu- 
rity” on the Sid Caesar show was a fair 
use. The judge said: “Some limited 
taking should be permitted under the 
doctrine of fair use, in the case of 
burlesque, to bring about ... [the] 
recalling or conjuring up of the origi- 
nal.” 

In Berlin v. E.C. Publications, 329 
F.2d 541 (2d Cir. 1964), the plaintiffs 
were Irving Berlin and other songwrit- 
ers; the defendant was Mad Magazine, 
which had published satiric parody 
lyrics of 57 popular songs in “More 
Trash From Mad—A Sickening Collec- 
tion of Humor and Satire From Past 
Issues.” In holding that the lyrics to 
such titles as “The First Time I Saw 
Maris” and “Louella Schwartz De- 
scribes Her Malady” were fair use, the 
court said: “(W]e believe that parody 
and satire are deserving of substantial 
freedom—both as entertainment and 
as a form of social and literary criti- 
cism.” Thus, “where, as here, it is clear 
that the parody has neither the intent 
nor the effect of fulfilling the demand 
for the original, and where the parodist 
does not appropriate a greater amount 
of the original work than is necessary 
to ‘recall or conjure up’ the object of his 
satire, a finding of infringement would 
be improper.” 

In Walt Disney Productions v. Air 
Pirates, 581 F.2d 751 (9th Cir. 1978), 
the defendants published an under- 
ground comic book which “centered 
around a rather bawdy depiction of the 
Disney characters as active members 
of a free-thinking, promiscuous drug 
ingesting counter culture.” In ruling 
against a claim of fair use, the court 
found that the defendants had copied 
the Disney characters verbatim 
whereas they could have drawn recog- 
nizable caricatures that would have 
recalled the original. The court ruled 
that the parodist can use only what is 
necessary to conjure up the original, 
not so much as might satisfy the desire 
to make the “best parody” of a copy- 
righted work. 

Subsequent parody cases have gone 
both ways. In Dallas Cowboys Cheer- 


In Campbell, the 
Supreme Court 
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leaders, Inc. v. Scorecard Posters, Inc., 
600 F.2d 1184 (5th Cir. 1979), the court 
rejected a fair use defense in the case 
of a poster showing five topless former 
Dallas Cowboys cheerleaders. However, 
in Pillsbury Co. v. Milky Way Products, 
215 U.S.P.Q. 124 (N.D. Ga. 1981), the 
court ruled that the defendant’s porno- 
graphic depiction of the Pillsbury 
doughboy and doughgir] characters was 
a fair use parody. Appellate courts 
were also split in three song parody 
cases: Compare Elsmere Music v. Na- 
tional Broadcasting Co., 623 F.2d 252 
(2d. Cir. 1980) (“I Love Sodom” for “I 
Love New York”), and Fisher v. Dees, 
794 F.2d 432 (9th Cir. 1986) (“When 
Sonny Sniffs Glue” for “When Sunny 
Gets Blue”) (fair use), with MCA, Inc. 
v. Wilson, 677 F.2d 180 (2d Cir. 1981) 
(“Cunnilingus Champion of Company 
C” for “Boogie Woogie Bugle Boy of 
Company B”) (not fair use, by a 2-1 
decision). 

In Campbell, the Supreme Court 
reversed the Sixth Circuit’s decision 
that the commercial nature of a parody 
precluded a finding of fair use. Justice 
Souter, writing for a unanimous Court, 
said that parody, like other comment 
or criticism, may qualify as fair use, 
but fair use should not be presumed 
unless all of the relevant fair use 
factors are examined. For the purpose 
of determining whether a parody was 
fair use, the threshold question was 
whether the parodic character of the 
use could reasonably be perceived, not 
whether the parody was in good taste 
or bad. Quoting Justice Holmes, the 
Court said “[i]t would be a dangerous 
undertaking for persons trained only 


to the law to constitute themselves 
final judges of the worth of [a work], 
outside of the narrowest and most 
obvious limits.” Bleistein v. Donaldson 
Lithographing Co., 188 U.S. 239, 251 
(1903). 

The Court then considered each of 
the four statutory fair use factors. As 
to the first fair use factor, the purpose 
and character of the use, the Court said 
that the appeals court had erroneously 
limited its inquiry of this factor essen- 
tially to one relevant fact, the com- 
mercial nature of the rap group’s use. 
It had then inflated the significance of 
this fact by applying a presumption 
ostensibly culled from Sony that “every 
commercial use of copyrighted material 
is presumptively unfair.” However, the 
Court said that the fact that a use is 
commercial, as opposed to nonprofit, 
is but one element of the first fair use 
factor analysis. Commerciality tends 
to weigh against a finding of fair use, 
but it does not bar a finding of fair use 
in every case. 

As to the second statutory factor, the 
nature of the copyrighted work, the 
Court found that the original song’s 
creative expression for public dissemi- 
nation fell within the ambit of copy- 
right’s protective purposes. However, 
said the Court, this fact was not much 
help in this case, for the creative na- 
ture of the underlying work was not 
“ever likely to help much in separating 
the fair use sheep from the infringing 
goats in a parody case, since parodies 
almost invariably copy publicly known, 
expressive works.” 

In considering the third fair use 
factor, the Court said that the appeals 
court erred in finding that the amount 
and substantiality of the use was un- 
reasonable as a matter of law. Although 
the group took the “heart” of “Oh, 
Pretty Woman,” the Court said that it 
is the heart that most readily conjures 
up the original song for parody, and it 
was the heart at which the parody took 
aim. “When parody takes aim at a 
particular original work, the parody 
must be able to ‘conjure up’ at least 
enough of that original to make the 
object of its critical wit recognizable.” 
The Court thus found that the rap 
group’s use of the original song’s lyrics 
was not excessive, but remanded to the 
lower court the question of whether the 
group’s repetition of the original’s bass 
riff was excessive copying in light of 
the song’s parodic purpose and charac- 
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ter, transformative elements, and 
potential for market substitution. 

As to the fourth fair use factor, the 
effect of the use upon the potential 
market for or value of the copyrighted 
work, the Court rejected the appeals 
court’s ruling that the wholly commer- 


cial nature of the group’s use created 
a presumption of likelihood of future 
harm. Because the group copied “Oh, 
Pretty Woman” for the purpose of par- 
ody and not it in its entirety or merely 
for commercial purposes, the parody 
was not a substitute for the original, 
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but rather was a transformative use, 
serving different market functions from 
the original. The plaintiffs also did not 
show that 2 Live Crew’s use of the 
original harmed a potential rap market 
for the song. 

Having weighed all four statutory 
fair use factors, the Supreme Court 
reversed the appeal court’s ruling that 
a commercial parody could not be a fair 
use of a copyrighted work. The Su- 
preme Court has thus demonstrated 
that it has a sense of humor, and 
further recognized, in Justice Souter’s 
words, that parody, “like less ostensi- 
bly humorous forms of criticism .. . 
can provide social benefit, shedding 
light on an earlier work, and in the 
process, creating a new one.” The Court 
has now lined up with those earlier 
courts that have held that parody, like 
other forms of comment or criticism, 
may be considered a fair use of under- 
lying copyrighted material.0 
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& 15, Assignments, renewals.) 0 Family Partnerships D Lost Profits Analysis 
RESEARCH - (SEC - 10K's, ICC, FCC, O Estate and Gift Taxes 0 Shareholder Disputes 
COURT RECORDS, CONGRESS) 0 Eminent Domain 0 ESOPs 
APPROVED. Our services meet 0 Marital Dissolution 0 Fairness Opinions 
standards set for us by a D.C. Court 0 Performance Analysis 0 Economic Damages 
of Appeals Committtee. 
Over 100 years total staff experience - International Services for: 
not connected with the Federal O Transfer Pricing (Section 482) 0 Real Property Acquisitions 
Government. 0D Intangible Assets O Reexpression of Financial Statements 


O Insurance Studies 


MICHAEL J. MARD, ASA (Florida) 
JAMES S. RIGBY, ASA (International) 
(800) 490-VALU (8258) 


TOLL FREE: 800-642-6564 Fax (813) 988-8209 
Las Vegas - Los Angeles - Mexico (5 Cities) - Miami - Orlando - Raleigh - San Diego - Tampa 
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fictitious name registration 
you need to give CIS a call 


CIS has made fictitious name network and will place your fictitious 
registration an easy affair. name notice in any of the 67 counties. 

It’s as easy as signing your name. With our exclusive tickler file we will 

Since January 1, 1991 the State of , | notify you in five years when it’s time 
Florida requires all fictitious names to be to renew and what is required. 
registered and recorded with the Secretary : All we need is your John Hancock. 
of State’s office. For answers to your fictitious name 

Our Fictitious Name Division will CORPORATION questions, drop us a line or call us toll 
assist you in preparing and recording INFORMATION free at 1-800-342-8086. 


your completed application. We have SERVICES, INC Let CIS register your fictitious name. 
established a statewide publishing 


Fictitious Name Division # 1201 Hays Street @ Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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It pays to know your clients’ businesses. To under- 
stand the problems their industries face. Anticipate 
new laws. And increase your awareness of their risks 
and opportunities. 

That's why the information available to you on 
Dow Jones News/Retrieval® is so important. 

And why we're so proud to offer the legal 
community seamless access to this powerful resource 
exclusively on WESTLAW® 

Imagine 1,600 leading information-packed 
business publications at your fingertips. In newspapers 
alone, we give you 45% more than Lexis*Nexis”! 


© 1994 WEST PUBLISHING 4-9521-4A/6-94 


Newspapers like 7he Wall Street Journal’, 
Chicago Sun-Times and Los Angeles Times to stay 
cutting-edge current. 

Periodicals like Forbes, Barron’s and Business 
Week for timely analysis. And wide-ranging trade 
magazines to track developments affecting your 
clients’ interests. 

What's more, retrieving the exact information 
you need is fast and easy with revolutionary WIN® 
(WESTLAW is Natural) searching. 

Simply state your issue in plain English and 
relevant information is yours in an instant. 


THE. WALL JOURFE 


Wat's New 


So make the business connection and maximize 
your value to your clients. With Dow Jones 
News/Retrieval on WESTLAW. Call 1-800-937-8529 
now for details. 


